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SYIN & SERN LAW REVIEW       

 

EDITORIAL INTRODUCTION AND FOREWORD 

Editorial Board* 

In 2021, the COVID-19 pandemic brought with it a set of unique challenges, one of 

them being the complete revamp of the upcoming legal education in the world. 

Although we believe that future education may pose multiple challenges, we also 

believe that it provides an exciting opportunity to challenge and move ahead of the 

status quo. The pandemic has forced lawyers, academicians, students, and 

policymakers alike to rethink what once was seen as the status quo and has prompted 

the legal world to open itself to advanced perspectives. At the Syin & Sern Law 

Review, we are honoured to serve society through an academic forum which, from 

its inception, has worked towards pushing the boundaries of literature. This is the 

second issue (spring publication) of the Law Review, and we have high ambitions for 

this journal. As students, back in 2020, we founded this law review to create a journal 

that would be at par with the foreign law reviews. Throughout our work we have and 

always will aim to maintain a high threshold of the quality set by the foreign law 

reviews. The Syin & Sern Law Review, in its present issue, has sustained and 

supported legal excellence by continuing the standards of publication.  

However, the root of cynicism arises, that whether the students “should limit their 

activities to only academics”.1 As the former American judge and jurist Richard 

Posner criticised student-run law reviews, stating that the law reviews are better suited 

to professionals and faculty who have the in-depth knowledge in positing the 

experienced reality of law.2 While it is imperative that we keep Prof. Posner’s 

perspective in mind, we believe it must be balanced with the Dean of Harvard Law 

School and American jurist Professor Christopher Columbus Langdell’s own 

observation, students learn the principles not only from the textbooks, but from the 

actual analysis of the decision, which leads to the development of the Langdell case 

system of teaching law.3 We, at the Syin & Sern Law Review, believe that providing 

an opportunity to students contributes to understanding the legal nuances and 

 
* The Syin & Sern Law Review editorial board, headed by Ms. Ankita Vashisht and Ms. Urvashi Shahi, publishes its 
journal under the aegis of Syin & Sern’s esteemed peer review panel. 
1 Editorial Board, Editorial Note, 12 NUJS L. REV., 3 (2019), http://nujslawreview.org/wp-
content/uploads/2020/01/12-2-Editorial-Notedocx-1.pdf. 
2 Richard A. Posner, Law Reviews, 46 WASHBURN LAW JOURNAL 155, 7 (2006), 
https://chicagounbound.uchicago.edu/cgi/viewcontent.cgi?referer=https://www.google.com/&httpsredir=1&artic
le=2906&context=journal_articles. 
3 University of Pennsylvania, Christopher Columbus Langdell, 55 THE AMERICAN LAW REGISTER 273, 24 (1907), 
https://scholarship.law.upenn.edu/cgi/viewcontent.cgi?article=6713&context=penn_law_review.  
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intricacies, which one may not be able to achieve from the texts. Syin & Sern Law 

Review, as a journal is not exclusively edited by the students and is edited by legal 

professionals and the honorary peer review panel,4 which assists us in following the 

path of Prof. Posner and Prof. Langdell.  

At the Syin & Sern Law Review, we take pride in facilitating academic discourse of 

legal relevance in India. The contributors in this journal are a range of academicians, 

scholars, students, and professors who are working to represent the diversified 

background of law, which further increases our confidence in achieving the goals of 

contributing to society. The COVID-19 pandemic posited an increasingly important 

circumstance to indulge in academic dialogue and with this aim, we present to you 

Spring Issue 2, Volume 1 of the Syin & Sern Law Review.  

 

 
 
 
 
 
 
 
 
 

 
4 Masthead, Syin & Sern Law Review, SYIN & SERN L. REV., https://www.syinandsern.com/peerreviewpanel. 
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FREEDOM TO CHOOSE A MARTIAL PARTNER: STILL A 
FAR-FETCHED IDEA? 

Kritika^ 

ABSTRACT 

A woman has the right to control her body and mind but choosing the partner of choice is 

denied or systematically discouraged in the shadow of approval of the community and 

families. In South Asian countries, there hardly had been any social practice of seeking 

the consent of women before marriage. However, with the increased educational level, the 

consent of women is promoted but still used as a mere formality. The Constitution of India 

provides special provisions for protecting women’s freedom which has been respected by the 

Supreme Court and High Courts through multiple judgments and has tried to transform 

the patriarchal traditions of the society. However, this transformative approach adopted 

by courts has not been able to reach the ground realities and the beliefs of communities. 

The legal support in favor of this right is often molded to restrict women’s access to it. 

In this paper, the researcher has looked into various judgments to figure out the position 

and role of judicial courts in upholding women’s right of choosing their partner and their 

self-autonomy. The researcher has outlined the socio-cultural attributes such as caste and 

religion in affecting such rights and has studied the judicial verdicts on inter-religion/inter-

caste marriages and their implication and has examined the legality and desirability of the 

recent Uttar Pradesh Prohibition of Unlawful Religious Conversion Ordinance, 2020 to 

get a complete picture. 

Keywords: Right of choice, Women’s Rights, Love-Jihad, Article 21, Right 

to marry, Anti-conversion Laws 
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INTRODUCTION  

“Liberty, taking the word in its concrete sense consists in the ability to choose” 

- Simone Weil 

Vikram Seth’s novel titled “A Suitable Boy” starts with the statement, “You too will marry 

a boy I choose.”1 The above statement can aptly describe the contemporary status of women 

in our society. Their right to make choices regarding their sexual or marital relationships is 

systematically discouraged or simply denied in approval of the community and families 

perceived right to control her body and mind. So, if a woman steps outside of existing social 

norms or rules that are unacceptable or inappropriate in her family’s eye, she would have 

disdained the ‘honor’ and the respect of the family. For instance, if she indulges in a 

premarital relationship, has an inter-religious or inter-caste marriage, or leaves her husband 

among many other socially unimaginable things.2 

In a pluralistic society like India, social justice is human beings having a diversity of views, 

cultures, and goals in life which have to cohabit with each other. An early libertarian like 

Immanuel Kant sees or rather confines the role of the State to the protection of liberty only 

and lays down those human beings should be left to pursue their life goals as long as it does 

not harm the liberty of another.3 Likewise, J.S. Mill emphasizes limiting freedom only when 

it causes harm to others4, implying that he agrees with the harm principle of liberty limiting 

principles5 and disregards the remaining three principles (legal moralism, legal paternalism, 

and offence principle) which a State uses to justify imposing restrictions on individual liberty.  

Liberals’ view is that unless a rational individual is not causing any harm to others, he is free 

to choose his course of actions, even if that results in the society or the State thinking 

otherwise.6  

The “right to choose a relationship” for a woman, denotes her choice of whether she wants 

to get married, how and when she wants to get married, whom she wants to get married to, 

or whether she wishes to continue or exit an existing marital relationship. All these choices 

cannot be restricted in any arbitrary way by the family, community, or even the State.7 

Through several verdicts passed by the Supreme Court and different High Courts, the author 

can safely rely on the premise that it is now considered being a fundamental part of the right 

to life.8 However, the legal support in favor of this right is often moulded to restrict women’s 

access to it as will be discussed through acts and ordinances passed by different states 

 
1 VIKRAM SETH, A SUITABLE BOY: A NOVEL (Harperperennial 1993). 
2 Dr. Dharmendra Kumar Singh, Inter-Caste or Inter-Religious Marriages and Honour Related Violence in India, 6 
INTERNATIONAL JOURNAL OF HUMANITIES AND SOCIAL SCIENCE INVENTION, 7 (2017). 
3 SUSAN MELD SHELL, KANT AND THE LIMITS OF AUTONOMY (Harvard University Press 2009).  
4 Bruce Baum, J. S. Mill on Freedom and Power, 2 POLITY 31, 29 (1998).  
5 Joel Feinberg, an American political and legal philosopher, categorized liberty limiting principles as harm principle, 
offence principle, legal moralism and legal paternalism. 
6 David Brink, Mill’s Moral and Political Philosophy, THE STANFORD ENCYCLOPEDIA OF PHILOSOPHY (2018), 
https://plato.stanford.edu/archives/win2018/entries/mill-moral-political/  
7 Shakti Vahini v. U.O.I., AIR 2018 SC 1601. 
8 Shafin Jahan v Asokan (2018) SCC OnLine SC343.; Shakti Vahini v. U.O.I., AIR 2018 SC 1601; Lata Singh v. State 
of Uttar Pradesh AIR 2006, 5 SCC 475.; Salamat Ansari v State of U.P., Cri. Misc. W.P No. 11367 of 2020. 

https://plato.stanford.edu/archives/win2018/entries/mill-moral-political/
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recently. In matters relating to oneself, the autonomy of each individual to make willing 

choices is now fundamental to the jurisprudence of liberty and individuality. With these 

precursors in mind, the researcher will study the women’s right to marry a partner of her 

choice. 

HISTORICAL BACKGROUND 

The position of women in India has never been stagnant. It has always been rather dynamic 

but has undoubtedly deteriorated. This can be analyzed through the historical perspective 

and the principle of patriarchy. In the Vedic period, women enjoyed various privileges that 

men did,9 such as rights to perform ceremonies and other rituals, the right to choose their 

spouse through Swayamvara,10 widow remarriage, the right to education and many more.11 

According to Rigveda, the wife and husband are equal in every way since they are equal 

halves of the same substance. In other words, Hindus believe that a man and a woman are 

two sides of the same person. According to the scriptures, Lord Shiva's body was consisting 

of two halves, one male and the other female, also known as 'Ardhanareshwar’.12 Over 

several characteristic advancements, both men and women achieved the status of divinities 

which terrified the divine beings, and they went to Brahma for help. He divided women into 

two groups i.e., chaste, and unchaste. Under these, the women who were constructed out of 

fantasy became sinful while the others stayed pious and chaste. This notion of chastity led 

to the subjugation of women and, subsequently, the sexuality of women was in the control 

of men which ultimately created a dominant patriarchal structure.13 

The Manusmriti also determines the status of women, such as under verse 3.12, which 

mentions that Brahman men can marry Brahman, Kshatriya, Vaish, and even Shudra 

women.14 Verse 3.17 mentions that a Brahman, who marries a Shudra woman, degrades 

himself and his entire family, hence becoming morally degenerate which would result him 

losing his Brahmanical status.15 The Manusmriti may be one of the strongest advocates for 

the subordination of women in the post-Vedic era, as it privileges Brahmin men over others. 

Since the imposition of Brahmanical austerities on the entire society, the caste system's and 

joint family system's stringent constraints, the dearth of educational opportunities for 

women, weakened the social, cultural, and religious foundations of the country. Thus, the 

secondary status of women shows its patriarchal foundation.16 

Women have long been regarded as conquests. Consider the marriage of Lord Ram and Sita 

in the Ramayana as well, it was narrated that Sita’s father set up a challenge for the princes 

 
9 R. C. MISHRA, WOMEN IN INDIA: TOWARDS GENDER EQUALITY (Authorspace 2006).  
10 Swayamvara was a customary practice in ancient India where a girl of marriageable age chooses a husband from a 
group of suitors. Here, svayam means 'self' and vara means 'groom' in Sanskrit.  
11 Atasi Mahapatra, Gender equality and ancient Indian culture: A study, 7 INTERNATIONAL JOURNAL OF HUMANITIES AND 

SOCIAL SCIENCE INVENTION, 4 (2018). 
12 Id. 
13 DR. KAVITA A. SHARMA, MAHABHARTA THROUGH THE EYES OF WOMEN, REFERENCE FROM THE 

MAHABHARATA OF KRISHNA- DWAIPAYANA VYASA, (5th edition 1991). 
14 GEORGE BUHLER, SACRED BOOKS OF THE EAST LAWS OF MANU, 25 (1886). 
15 GANGANATHA JHA, MANUSMRITI WITH THE COMMENTARY OF MEDHATITHI (Wisdom Library 2 1920). 
16 R. C. MISHRA, supra note 9.  
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from all kingdoms, seeking the ‘chosen one’ who could break the divine bow (Dhanush)17. 

That prince would be Sita’s rightful husband. Lord Rama alone did so, giving Sita no choice 

but to be married to him.18 One would be awarded as a trophy to the person who puts on 

the best show of strength despite liking to be married to that person or not.  

Similarly, in Islam, it is considered haram (forbidden) for the wali (parent) to compel a woman 

to marry someone she did not wish to or did not like.19 This is based on what the Prophet 

said: “The virgin should not be married until she has given her consent”.20 Although Islam 

has given liberty to both men and women to choose their partners, some privileges are 

reserved only for men, such as the right to marry a non-Muslim.21  

All these aspects of Hindu mythology or Islamic culture are not substantive, but an ongoing 

process that affects the status of women even today. It can be observed that the conditioning 

and societal norms built over the years still play a pivotal role in constraining women’s choice 

of marriage, but not that much of a man.  

SOCIO-CULTURAL ASPECTS 

Choosing a spouse is one of the most significant events in one’s life as it links directly to the 

spiritual, moral, and social union of the marriage and the rights and duties that are tied with 

it. Different religious and cultural norms govern the selection of a marital partner. According 

to a United Nations report (1988), the process of choosing a spouse is quite complex in 

traditional societies.22 That is because it is conditioned by several cultural features, norms, 

and values which are to govern every society. Mostly the decision of marriage is taken by 

the father or any other male family member. Often, the consent of the woman is obtained, 

but it is mere verbal consent, reflecting that the practice is just a formality with no factual 

basis. But most marriages are primarily a result of heavy social pressures and manipulations. 

This imposition is especially high on women as they are expected to raise children and be 

the face of the family in social situations. If she refuses any of the demands of her family, 

she is looked down upon. There is constant “psychological manipulation” compelling her 

to surrender. 

 
17 The story of lord ram’s marriage part 1, 
https://tulsidasrambooks.weebly.com/uploads/2/1/7/4/21746472/42_a__the_story_of_lord_rams_marriage-
part_1.pdf  
18Sohini Chatterjee, YOUTH KI AWAZ, https://www.youthkiawaaz.com/2014/09/just-loyal-wife-sita-remembered-
woman-stood/. 
19 “When they reach their term, place not difficulties in the way of their marrying the husband of their choice if it is 
agreed between them in kindness” (Qur’an, 2:232). 
20 Sahih al-Bukhari 6968; Muslim, 1419. 
21 Nayer Honarvar, Behind the Veil: Women's Rights in Islamic Societies, 6 JOURNAL OF LAW AND RELIGION 355, 32 (1988), 
www.jstor.org/stable/1051156.  
22 J. SHEELA, WOMEN’S MARRIAGE IN INDIA: CULTURAL PRACTICES, AGE AND MATE SELECTION IN DELHI, INDIA 
(Dominant Publishers & Distributors 2003). 

https://tulsidasrambooks.weebly.com/uploads/2/1/7/4/21746472/42_a__the_story_of_lord_rams_marriage-part_1.pdf
https://tulsidasrambooks.weebly.com/uploads/2/1/7/4/21746472/42_a__the_story_of_lord_rams_marriage-part_1.pdf
https://www.youthkiawaaz.com/2014/09/just-loyal-wife-sita-remembered-woman-stood/
https://www.youthkiawaaz.com/2014/09/just-loyal-wife-sita-remembered-woman-stood/
http://www.jstor.org/stable/1051156
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In South Asian societies, arranged marriages are a norm. The family’s elders decide the fate 

of a young couple as they deem fit. It can be said that there is hardly any social practice of 

seeking consent from women before their marriage.23 

CONSTITUTION AND RIGHT OF CHOICE 

Individual autonomy for one’s choices in life is a right that needs to be protected. According 

to Libertarians, individual autonomy is the most important value which cannot be infringed 

by the State.24 Such autonomy has manifold dimensions and is protected by our Constitution 

as well. The right to choose a life partner is a vital aspect of this autonomy and forms part 

of the right to life under Article 21.25  

In Arumugam Servai v. State of Tamil Nadu26, the Apex Court strongly condemned the practice 

of killing young couples who married against the wishes of their family or community. The 

Court strongly deprecated Khap Panchayat’s issuance of fatwas or community bahiskar 

against young couples under this category. In another case of Lata Singh v. State of Uttar 

Pradesh27, Justice Katju observed that in a democratic country, an adult is free to marry 

whomever he or she wishes. Parents or communities who do not approve of such 

relationships can only cut off social relations but cannot instigate acts of violence or harass 

individuals entering inter-religion or inter-caste marriages. The Panchayat-dars, the 

community, or the parents are not permitted to interfere with the life and liberty of 

individuals who marry as per rules and regulations set up by the law. This includes not 

creating a hostile atmosphere for such couples.  

Recently, in Shakti Vahini v. UOI,28 Justice Dipak Mishra begins his judgment by quoting the 

French philosopher Simone Weil,29 to emphasize the importance of liberty. The Court 

observed that consent of a community or family does not hold much significance if two 

adults decide to enter wedlock. Justice Mishra further explained that once two individuals 

marry out of the will, their course of a marriage is to be determined by their choices and 

they have every right to choose the path they want. Therefore, any infringement of this right 

is considered a breach of their constitutional right under article 21.  

In Shafin Jahan v. Asokan,30 famously known as the Hadiya case, the Apex Court has 

condemned the practice of branding women as “weak and vulnerable, capable of being 

exploited in different ways'' when they go against society’s expectations of who their life 

partners should be. The Court also took cognizance of the Kerala High Court’s verdict that 

the court’s interference in deciding a suitable partner for said Hadiya, is “entering prohibited 

terrain.” The court observed that one’s choices must be respected because it belongs to 

 
23 A. Saktanber, Living Islam: Women, Religion and the Politicization of Culture in Turkey, LONDON I.B TAURIS (2002). 
24 Bas Van der Vossen, Libertarianism, THE STANFORD ENCYCLOPEDIA OF PHILOSOPHY (2019 Edition), 
https://plato.stanford.edu/archives/spr2019/entries/libertarianism/.  
25 Shafin Jahan v. Asokan, (2018) SCC OnLine SC343.  
26 (2011) 6 SCC 405. 
27 AIR 2006, 5 SCC 475. 
28 AIR 2018 SC 1601. 
29 Liberty, taking the word in its concrete sense consists in the ability to choose. 
30 (2018) SCC OnLine SC343. 

https://plato.stanford.edu/archives/spr2019/entries/libertarianism/
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them. Society’s approval for those intimate decisions should not be the determining factor. 

The Constitution protects personal freedom from disapproval. Diversity and plurality of our 

culture are its strength, as it holds that an individual’s decision to marry, whom to marry, 

when to marry, etc. are outside the control of the State.  

Recently, Allahabad High Court, in a much controversial verdict,31 declared two judgments 

passed by the single judge bench as “bad in law”. The two single bench precedents held that 

conversion of religion, merely for the purpose of marriage is not valid.32 However, the 

Division Bench overruled this and held that the “Right to live with the person of one’s 

choice irrespective of religion is intrinsic to Article 21”.33 The court ruled that the previous 

single bench decision failed to recognize “the issue of life and liberty of adults in choosing 

their partners or freedom of choice as to whom one wants to live with.”34 The Court further 

reiterated Lata Singh judgment that neither the State nor family can object to the relationship 

of adult individuals emerging out of their free will.35  

It can be concluded through these cases that when two adult individuals choose each other 

as life partners, they express their choice which is protected under the Constitution, i.e., the 

right to choose a marital spouse has the sanction of constitutional law.  

UTTAR PRADESH PROHIBITION OF UNLAWFUL CONVERSION OF 

RELIGION ORDINANCE, 202036 

The Ordinance draws two of the most intimate parts of a person’s life together: love and 

faith. It brings both under the purview of a state that can take full charge of whom to love 

and whom to marry. Superficially, it appears to be similar to the other anti-conversion acts 

passed by other states such as Odisha’s Freedom of Religion Law passed in 1967, Madhya 

Pradesh (1968), Arunachal Pradesh (1978), Tamil Nadu (2002), Gujarat (2003), Jharkhand 

(2017), Uttarakhand (2018), but upon closer consideration, the Uttar Pradesh ordinance is 

much more virulent.37 

1. Deception and consent obtained by fraud debate 

According to the Uttar Pradesh state government, cases of the alleged "love jihad" slogan 

have increased exponentially in several regions over the last few years. Although 'love jihad' 

has no definition, the Chief Minister has defined it as jihadis tampering with the honor of 

 
31 Priyanshi @ Km. Shamren and ors. v. State of U.P., W.P[C] No. 14288 of 2020. 
32 Smt. Noor Jahan Begum @ Anjali Mishra and Another vs. State of U.P., W.P[C] No. 57068 of 2014 and Priyanshi 
@ Km. Shamren and ors. v. State of U.P., W.P[C] No. 14288 of 2020. 
33 Salamat Ansari & Others v. State of U.P. & Others, Crl. Mis. Writ Petition No- 11367 of 2020. 
34 Para 15, Salamat Ansari & 3 Others v State of U.P. & 3 Others, Crl. Mis. Writ Petition No- 11367 of 2020. 
35 Para 17, Lata Singh v. State of U.P., AIR 2006, 5 SCC 475; para 6, Salamat Ansari v State of U.P., Cri. Misc. W.P 
No. 11367 of 2020; THE LEAFLET, 23rd November 2020, https://www.theleaflet.in/single-judge-decision-against-
conversion-just-for-marriage-bad-law-says-allahabad-hc-state-interference-in-personal-relationships-an-
encroachment-on-right-to-freedom-of-choice-of-two-adults/#  
36 Uttar Pradesh Ordinance No. 21 of 2020. 
37 Mahir Desai, Love Jihad: The Ordinance and Constitutionality, 
https://cjp.org.in/love-jihad-the-ordinance-and-constitutionality/  
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https://www.theleaflet.in/single-judge-decision-against-conversion-just-for-marriage-bad-law-says-allahabad-hc-state-interference-in-personal-relationships-an-encroachment-on-right-to-freedom-of-choice-of-two-adults/
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women by hiding their actual names and identities. The State claims that women are 

influenced by men to convert their religion and get married.38  

Recently in Kanpur, a group of parents from a specific locality had complained that their 

daughters were allegedly being trapped by Muslim men.39 These allegations were looked into 

by a Special Investigation Team (SIT) and shortly before passing this Ordinance, SIT 

submitted its report ruling out any organized conspiracy behind inter-religion marriages. Not 

just that, even the National Investigation Agency that investigated the Hadiya case, also held 

the same.40 The Home Affairs Ministry of the Central Government also advocated to 

Parliament that there is no such concept as “love jihad” which had been investigated or 

reported by any of its central agencies.41 Hence, it raises a substantial question as to what 

was the compelling ratio that forced the State to use emergency executive power to enact 

such a law.  

2. Law of un-freedom 

Section 642 states that the marriage will be deemed null and void if it is solemnized with the 

sole intent of unlawful conversion or any unlawful conversion takes place for marriage 

unless the district magistrate gives prior sanction for the same. Sections 8 and 9 detail the 

pre- and post-conversion procedures to be followed. It requires a 60-day notice to the 

District Magistrate prior to the conversion.43  Not only the person who wants to convert but 

also the person who presides over such conversion has to apply to the district magistrate. 

And then the district magistrate, through the police, will investigate the “real intention” or 

“purpose” of such religious conversion. So, if the magistrate declares it positive, then 

criminal action can be initiated under Section 11.44 Before approving the conversion, the 

authority will notify the public and seek objections on the same.  All of this jeopardises a 

person's liberty and individual autonomy.  

The person who caused the conversion and not the one who was converted bears the burden 

of proof under Section 12.45 Therefore, it can be said that a woman’s consent to such 

conversion is not relevant or sufficient, since her partner will have to prove the real intention 

of that conversion. This undermines the autonomy of individuals who had been converted 

by disregarding their liberty to choose their active religion and their life partner.  

 
38 Siddharth Vardarajan, Raising ‘Love Jihad’ Bogey, Yogi Threatens Death for Men who ‘Hide Identity, Disrespect Sisters’, The 
Wire (Nov. 1, 2020, https://thewire.in/communalism/raising-love-jihad-bogey-yogi-threatens-death-for-men-who-
hide-identity-disrespect-sisters. 
39 Sreenivisan Jain and Mariyum Alavi, With No Credible Evidence, "Love Jihad" Cases In Kanpur Crumble, The NDTV, 
(November 06, 2020), https://www.ndtv.com/india-news/with-no-credible-evidence-love-jihad-cases-in-kanpur-
crumble-2321766. 
40 The Wire (2018), NIA Finds No Evidence of 'Love Jihad' After Kerala Probe, October 18, 2018, 
https://thewire.in/politics/nia-love-jihad-kerala-hadiya.  
41 DNA India, 'Love Jihad' not defined in laws, no such case reported by central agencies: Govt tells Lok Sabha, Feb 5, 2020,  
https://www.dnaindia.com/india/report-love-jihad-not-defined-in-laws-no-such-case-reported-by-central-agencies-
govt-tells-lok-sabha-2812257  
42 Uttar Pradesh Prohibition of Unlawful Conversion of Religion Ordinance, 2020. 
43 Id at 42.  
44 DNA India, supra note, at 42. 
45 DNA India, supra note, at 42. 
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The Supreme Court in KS Puttaswamy v Union of India46 upheld the right to privacy as a 

fundamental right and defined privacy as an important component of dignity. The choice of 

a marital partner is a personal decision and hence part of privacy. The court observed, 

“Privacy comprises at its core the preservation of personal intimacies, the sanctity of family life, marriage, 

procreation, the home, and sexual orientation and ...personal choices governing a way of life are intrinsic to 

privacy.” The court also stated, article 19 read with article 21 empowers an individual “to have 

a choice of preferences on various facets of life, including what and how one will eat, the faith one will 

espouse…” Analysed in the backdrop of right to privacy, the ordinance fails to address the 

requirement for declaring such marriages null and void. As discussed above through section 

8 and 9, it forces marital partners to give undertakings on their personal choice of whom to 

marry. This unreasonable and unjustified interference of the state infringes the intended 

couple’s right to privacy. In fact, it is more worrisome that the states of Haryana, Madhya 

Pradesh, Karnataka, and Assam have either made or are on the verge of making laws on 

similar lines. Uttarakhand already has such legislation.47 

3. The overreach of criminal law 

The argument that marriage for the sole aim of conversion or conversion for the sole 

purpose of marriage is against morality is somewhat incorrect. As criminalisation solely on 

the ground that it is morally not acceptable fails the test of proportionality.  J. S. Mill, On 

Liberty,48 contends that not all non-disclosures cause genuine harm. Rather, in a majority of 

the instances, it involves only moral wrong which is objectionable merely on the grounds of 

political morality. Similarly, Joel Feinberg also insists that law cannot prohibit every act 

which causes harm. The state can only denounce actions that result in substantial harm.49                                                              

This ordinance views women as ‘properties’ that need protection from men of another 

community. In the Joseph Shine case,50 Justice Indu Malhotra put a caveat on limiting the 

individual liberty by the State through penal provisions only when society is directly harmed 

by that act. She observed, “The element of public censure, visiting the delinquent with penal consequences, 

and overriding individual rights, would be justified only when the society is directly impacted by such conduct. 

In fact, a much stronger justification is required where an offence is punishable with imprisonment.”51 The 

State should follow a minimalist approach in restricting the liberty of persons and respecting 

the autonomy of individuals regarding their personal preferences. The shift in the burden of 

proof as opposed to the general principle in criminal law is also an overreach of this 

ordinance. Analysed in this background, this hastily made Ordinance does not justify its 

enactment and therefore fails the proportionality test.   

Hence, the above discussed provisions which give the state excessive policing powers are 

against the principles of individual autonomy, human dignity, and privacy which are vital 

values guaranteed by our Constitution. In fact, there is a historical precedent that can be 

 
46 2019 10 SCC 1. 
47 The Uttarakhand Freedom of Religion Act, 2018.  
48 J.S. MILL, ON LIBERTY (London: Longman 1998). 
49 JOEL FEINBERG, HARM TO OTHERS: THE MORAL LIMITS OF THE CRIMINAL LAW (Oxford University Press, 12). 
50 2018 SCC OnLine SC 1676. 
51 Id.  



Research Article    Freedom to Choose a Marital Partner: Still a Far-Fetched Idea? 

SPRING 2021 | VOLUME 1 | ISSUE 2 19 

placed parallel to this scenario, to assess the trajectory of such changes. That is the 

Nuremberg Laws that Germany had adopted in 1935 for protecting German Blood which 

banned marriage between Jews and so-called pure-blooded Germans.52 In the case of Indian 

marriages, the distinction is not racial but a religious one. However, the direction is similar. 

CONCLUSION AND SUGGESTIONS 

Public morality has its importance, but it is not above constitutional morality and liberty. It 

is now well settled that the right to marry a person of choice is a fundamental right and the 

freedom relating to such right cannot be encroached, regardless of caste or religion.53 

A woman has the intellect, the power, and the maturity to understand what is good for her. 

She can decide any matter of her settlement including when who, and whether to enter a 

marital relationship. By putting restrictions on women in the name of social morality, the 

State exceeds its functioning and violates the principle of legal paternalism. For instance, in 

regulating seat belt laws, there is nothing that restricts a person to use any particular seat belt 

based on the make and model of the car.54 Similarly, one cannot be pressured to marry a 

partner of any faith or caste. Therefore, the autonomy of women should be taken seriously 

in patriarchal societies such as India.  As Prof. Sandra Fredman said about educating people 

so that “marriage should not be extinguishing sexual autonomy of women”55 

The Constitution of India provides special provisions for protecting women such as article 

15, article 42, etc. Besides this, the Supreme Court has pronounced multiple judgments as 

discussed above in which ‘respect’ has been interpreted in certain provisions of the 

Constitution to transform the patriarchal traditions and norms of the society. However, this 

transformative approach adopted by courts has not been able to reach the ground realities 

and the beliefs of communities. 

Despite acknowledgments of personal freedom and autonomy, there is still a long way to go 

before self-autonomy can truly make significant headway. There are, however, few 

suggestions which the country can look forward to, for improving laws and the status of 

women as, a holistic approach towards law, society and culture is the need of the hour.  

In times like these, with ever-growing polarization in society, the need for more inter-faith 

marriages is immense, as it plays a key role in the socio-cultural assimilation of the 

community and promotes better integration in society. So, inter-faith marriages should not 

be discouraged by the State as well as society.  

1) The Special Marriages Act, 1954 should be made simpler and provisions like issuing 

public notice one month before registration, including mentioning the address of a couple, 

 
52 Vakasha Sachdev, ‘Love Jihad’: A Homage to Nuremberg & Anti-Miscegenation Laws, THE QUINT (Nov 22, 2020),   
https://www.thequint.com/news/law/love-jihad-laws-india-nuremberg-law-anti-miscegenation-us-similarities.  
53 Shakti Vahini v U.O.I., AIR 2018 SC 1601. 
54 Jessica Flanigan, Seat Belt Mandates and Paternalism, 14 JOURNAL OF MORAL PHILOSOPHY, 23 (2017).  
55 LEELA SETH, TALKING OF JUSTICE: PEOPLE’S RIGHTS IN MODERN INDIA (Aleph Book Company 2014).   
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should be done away with avoiding unnecessary external pressure which is directed towards 

inter-religious marriages.  

2) Symposium debates, essay competitions, and nukad nataks should be held to inform 

the public about women’s rights. Movies and films are effective means of advocating this 

concept. 

3) To keep a check on unwarranted interventions in legitimate inter-caste, inter-religious 

or sagotra marriages56, it is important to organize counselling programs for the village 

communities. This includes educating the people that sagotra marriages are not opposed to 

law, religion, or science.  

4) Gender-sensitive education must form part of schools and colleges curriculum. 

5) Sensitization of police, prosecution, judges, and other law enforcement agencies is 

essential where they find complaints filed by families, against women who want to marry 

persons of other castes or religions. The judiciary should avoid making comments such as 

women are weak and or that they need protection.  

6) In government institutions, attitudinal changes should be made to address the issue of 

gender biases to strengthen societal norms and to meet the constitutional promise of 

equality.  
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56 “Sagotra marriage” means marriage within the gotra. Here, the word 'sagotra' is formed by the words 'sa' and 'gotra', 
in which 'sa' means the same or similar and ‘gotra’ refers to people who are siblings and marrying someone from the 
same gotra is frowned upon in Indian society. 
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ABSTRACT 

Menstrual inequality is one of the major threats faced by women across the globe. It refers 

to the lack of access to safe and hygienic menstruation essentials, which include hygienic 

sanitary products, toilets, and hand sanitization facilities. Menstrual equity aims at 

making these essentials easily and readily accessible to women. It also includes educating 

the masses regarding the significance of hygienic menstruation, removing the anathema that 

has been attached to menstruation. The Right to access safe and hygienic menstruation 

essentials is a basic human right, and it has also been guaranteed by the Indian 

Constitution. Articles 14 and 21 of the Indian Constitution ensure the right to equality 

and the right to live with dignity which is wide enough to include menstrual equity within 

its purview. The right to life guaranteed under article 21 also provides the right to health 

to every citizen of India, bringing menstrual equity within its purview. To ensure menstrual 

equity, the Indian government must take affirmative actions in spreading awareness 

regarding menstrual hygiene and implement new legislation to remove period poverty and 

to make menstruation essentials easily accessible to women. This paper aims to analyse 

the menstrual inequalities faced by women around the world with an emphasis on the 

Indian scenario while highlighting the importance of effective legislation in ensuring 

menstrual equality and providing practical suggestions for the fruitful attainment of these 

laws. 
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INTRODUCTION  

Menstruation or periods can be defined as a cyclical discharge of the inner lining of the 

uterus with blood, secretions and tissue debris that recurs in non-pregnant breeding age 

primate females, at approximately monthly intervals and is considered to represent a 

readjustment of the uterus to the non-pregnant state following proliferative changes 

accompanying the preceding ovulation.1 It is a global issue surrounded by a lot of 

misconceptions and myths. Period shaming is a widespread and nefarious act that needs to 

be changed. Menstruation is a natural process crucial for the female body’s reproductive 

health and hence all social stigma and cultural beliefs that shame such a phenomenon is 

outright fatuous and ill-founded. However, safe and hygienic menstruation requires some 

essentials like hygienic sanitary products, toilets, and hand sanitization facilities. When there 

is a lack or shortage of these requirements, it leads to the condition called period poverty.2 

Hence, it deems necessary to educate people regarding the importance of menstrual hygiene 

and their constitutional right to health so that it enables them to persuade the government 

to make laws in ensuring menstrual equity, removal of period poverty and to break the 

stigma surrounding menstruation.   

PERIOD POVERTY 

Period poverty refers to the lack of access to safe and hygienic sanitary products, menstrual 

hygiene education, toilets, handwashing facilities, or unable to manage periods with dignity. 

The lack of adequate laws in providing easy accessibility and availability to menstrual 

essentials is a global issue affecting women and young girls. Furthermore, an effective 

legislative intervention is the most befitting remedy considering the adversity and urgency 

of the issue at hand. Only 12% of women and girls in India have access to sanitary products 

and the others are forced to use dirty rags and unsanitary material while menstruating, which 

causes various kinds of infections.3  

1. The reasons for period poverty 

Despite the existence of popular awareness of the subject and the surrounding issues, the 

matter is seldom discussed in public platforms or media. The reasons for period poverty are 

several. It may be the actual poverty that hinders them from purchasing sanitary products 

that are ineluctable for maintaining safe menstrual health. It is a very common issue faced 

by women and girls from low-income families who cannot afford menstrual products. 

However, this is not just an issue affecting women in under-developed and developing 

countries; it also affects women in wealthy and industrialized nations.4 The cost of 

 
1 MERRIAM WEBSTER, https://www.merriam-webster.com/dictionary/menstruation.  
2 Erica Sanchez, Leah Rodriguez, Period Poverty: Everything You Need to Know, GLOBAL CITIZEN (Feb. 5, 2020, 9:15 PM), 
https://www.globalcitizen.org/en/content/period-poverty-everything-you-need-to-know/.  
3 Lara Rutherford Morrison, 8 reasons why you shouldn’t be ashamed of period shaming, BUSTLE (Feb. 5, 2020, 9:15 PM), 
https://www.bustle.com/articles/109730-8-reasons-you-shouldnt-be-ashamed-of-your-period; Annual Report 2011-
2012, PLAN INDIA (2012), https://www.planindia.org/wp-content/uploads/2019/09/plan_annual_report_2011-
12_file-compressed.pdf.  
4 ERICA SANCHEZ, supra note 2. 
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purchasing sanitary products every month seems to be a consequential impediment for 

women belonging to low resource settings. One can imagine the effect it would cause if the 

sanitary products were taxed and it would be even worse if it is taxed under luxury products. 

There are only a few countries like New Zealand, Australia, Canada, Kenya, etc., with no tax 

on sanitary products.5 In the current era where the developments are taking place at a rapid 

rate and education has reached almost all corners, all nations must avoid tax on sanitary 

products so that it is easily available to the women population. A survey by Plan International 

UK, has shown that, around the world, about one in ten women could not afford protection 

for their period.6 This tells us how economic reasons stand as a barrier to access sanitary 

products by the female population. 

Period poverty is not just limited to the inaccessibility to period products; it also includes 

access to washing facilities, proper management of sanitary waste products, menstrual 

education, and privacy about menstrual hygiene. Poor quality services like inaccessibility to 

clean water can also have a great impact on the menstrual health of women. Goal 6 of the 

United Nations 2030 Agenda for Sustainable Development focuses on clean, accessible 

water for all people;7 but according to the survey conducted by UNICEF, 2.3 billion people 

still lack basic sanitation services.8 Without having proper hand sanitization facilities, healthy 

management of periods at home is a massive challenge. The problem extends to schools and 

public places which lack proper toilets with doors that can be safely closed or facilities for 

the disposal of sanitary products discreetly. The WASH Poverty Diagnostics has shown that 

only 54% of India has a separate and usable female toilet revealing the reality of our country.9  

Social factors affecting period poverty include the misconceptions and stigmas prevalent in 

the society that prevent a woman from expressing her rights to menstruation. The reason 

can also be the stigmatization surrounding menstruation. Several communities and populace 

consider menstruating women as impure and are ostracized from society during their cycles. 

This even prevents people from expressing their views about menstruation in public. In 

Western Nepal, there used to be a tradition called chhaupadi,10 which prohibited menstruating 

women and girls from entering their houses during their cycles. It also prevented them from 

cooking food during that period and was also forced to live in a hut or livestock shed. There 

are such traditions that are followed even in India.11 The cultural and social influences appear 

to be a hurdle for the development of public knowledge on this subject. In many parts of 

 
5 Katharina Buchholz, Women Pay High Tax Rates for Period Supplies, STATISTA (Feb. 28, 2020, 9:30 PM), 
https://www.statista.com/chart/18194/sales-tax-rate-on-feminine-hygiene-products-in-selected-countries/.    
6 1 In 10 Girls Have Been Unable to Afford Sanitary Wear, Survey Finds, PLAN INTERNATIONAL (Feb.13, 2020, 9:30 PM), 
https://plan-uk.org/media-centre/1-in-10-girls-have-been-unable-to-afford-sanitary-wear-survey-finds. 
7 UNITED NATIONS, https://sdgs.un.org/goals/goal6 (last visited Jun.11, 2020).  
8 2.1 billion people lack safe drinking water at home, more than twice as many lack safe sanitation, (July 12,2017) 
https://www.unicef.org/press-releases/21-billion-people-lack-safe-drinking-water-home-more-twice-many-lack-
safe-sanitation. 
9 Water Supply, Sanitation, and Hygiene (WASH) Poverty Diagnostic Initiative Water Supply, THE WORLD BANK (May.15, 
2020, 9:20 PM), https://www.worldbank.org/en/topic/water/publication/wash-poverty-diagnostic.  
10 Chhaupadi and menstruation taboos, ACTIONAID (May. 15, 2020, 9:26 PM), https://www.actionaid.org.uk/our-
work/period-poverty/chhaupadi-and-menstruation-
taboos#:~:text=Chhaupadi%20is%20an%20ancient,bad%20luck%2C%20or%20ill%20health.   
11 Chinnabi Ranabhat, Chhaupadi Culture and Reproductive Health of Women in Nepal, 27(7) APJPH 785, 10 (2015).  
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India, culture dictates menstruation to be dirty and impure. This stigma needs to be 

changed.12 These have impregnated a negative impact on women and have prevented them 

from expressing their views regarding menstruation. Thus, silence about menstruation can 

lead to ignorance and neglect, even at the policy level. It adversely affects women and girls 

with heightened vulnerabilities leading to period poverty and discrimination. Furthermore, 

the lack of active efforts to curb period poverty coupled with the inability of menstruating 

women to actually participate and make decisions in their own lives due to social and cultural 

bondage, has led to the exponential aggravation of these problems.  All these 

misconceptions and stigmas are due to the lack of proper education and awareness 

programs. Hence it is safe to conclude from the plethora of issues listed above that we have 

created a custom-made health crisis for the menstruating female population, from the 

shackles of which, they are to this day struggling to break free. 

2. The consequences of period poverty 

According to the survey given out by UNICEF, 2.3 billion people across the globe live 

without basic sanitation services and in developing countries, only 27% of the people have 

adequate handwashing facilities at home.13 All of these make it difficult for young girls and 

women to manage their periods safely and with dignity. Various studies have shown that 

poor menstrual hygiene can cause physical and mental health issues. Women who experience 

period poverty are more likely to suffer from anxiety and depression.14 Due to the 

stigmatization attached to periods, and the lack of safe and hygienic products to manage 

periods, it is found that one in five girls drop out of schools in India after they get their 

periods.15 Studies have shown that girls with period pain experience reduced class 

performance and lower attendance.16 It also affects the employment of women and their 

efficiency to work. Furthermore, a study conducted by the Independent has revealed that 

44% of women who had experienced period poverty struggled to find a job after completing 

their education17. It has led women to settle for the first jobs they were offered than the ones 

they dreamt of. All these studies clearly reveal the extent to which period poverty has had 

detrimental effect on the life of women, right from their childhood to adulthood.   

In various parts of the world, girls and women manage their periods with dirty rags or tree 

leaves, leading to severe diseases and complications. It can also lead to reproductive and 

 
12 Suneela Garg and Tanu Anand, Menstruation related Myths in India- Strategies for combating it, 4(2), J FAMILY MED PRIM 

CARE 184, (2015). 
13 Supra note 8. 
14 Emma Elsworthy, Lack of sanitary products can have a far reaching effect on young people’s life, INDEPENDENT (Feb.18, 2020), 
https://www.independent.co.uk/news/health/period-poverty-anxiety-depression-study-women-mental-health-
sanitary-products-a8452581.html. 
15 Phineas Rueckert, Period Poverty Stigma Are Keeping Girls Out of School, GLOBAL CITIZEN (May. 30, 2020), 
https://www.globalcitizen.org/en/content/menstrual-hygiene-day-education/.  
16 Mike Armour, Christina Curry, Period Pain is impacting women at school, uni and work. Let’s be open about it, THE 

CONVERSATION, (Jun.28, 2019, 12:23PM), https://theconversation.com/period-pain-is-impacting-women-at-school-
uni-and-work-lets-be-open-about-it-118824.  
17 WATER SUPPLY, SANITATION, AND HYGIENE, supra note 9. 
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urinary tract infections, showing the lack of women’s access to proper health.18 The increase 

in period poverty and prices of menstrual products in the country, show the inefficiency of 

the government in protecting the health of the citizens. The inaccessibility of women to safe 

and hygienic menstruation is a violation of their right to health guaranteed under Article 21 

of the Indian Constitution.19 The right to health is a fundamental right of every human being 

and the provisions of the Indian Constitution guarantee the right to health which the Indian 

Judiciary has upheld in several decisions.20 Every citizen of India has a right to enjoy the 

highest standard of health. The right to health is an integral part of the right to life guaranteed 

under Article 21 of the Indian Constitution.21 Right to life means that a person should have 

access to all the necessity for living and health is an essential aspect of human life. The 

directive principles of state policy enshrined in the constitution also provides for the right 

to health.22 Articles 38, 39(e), 42, 47, and 48A of the Indian Constitution describing directive 

principles of state policy explicitly cast a duty upon the state to protect the right to health of 

its citizens.23 In Consumer Education and Research Centre v. Union of India,24 the Supreme Court 

held that the right to health and medical care is a fundamental right under article 21. 

Therefore, the state is under an obligation to ensure that the fundamental rights of women 

and young girls are not violated.25 Consequently, the state is bound to ensure that the 

menstrual products are readily available and accessible to all women and young girls, in 

upholding the right to health guaranteed by the Indian Constitution. 

3. The steps to prevent period poverty 

The first and foremost step is to normalize menstruation and destroy taboos and stigmas 

around the natural process. Government and other public welfare organizations must take 

effective steps to remove the misconceptions and stigmas surrounding menstruation 

through education, public awareness programmes, and workshops.  Government must also 

bring in new legislation to end practices like chhaupadi and declare such practices illegal. 

Subsequently, efforts must be directed towards providing affordable and easily accessible 

menstrual sanitation and hygiene products to the women in need. It is found that women in 

prison are devoid of sanitary products and are deprived of hygienic menstruation. Steps must 

be taken to provide sanitary products free for women in prison. In America, a Bill on 

Menstrual Equity for All was put forward before Congress; it was the first comprehensive 

bill addressing the challenges faced by menstruating women and in providing free menstrual 

products to women in prison.  The Bill contained provisions mandating employers with 

more than 100 employees to provide menstrual products in the workplace bathrooms. It 

 
18Stefanie Kaiser, Menstrual Hygiene Management, SUSTAINABLE SANITATION AND 
WATER MANAGEMENT (Jun. 12, 2021, 4:36 PM), https://sswm.info/humanitarian-crises/urban-settings/hygiene-
promotion-community-mobilisation/important/menstrual-hygiene-management.  
19 Consumer Education and Research Centre v. Union of India, AIR 1995 SC 922. 
20 Id. 
21 State of Punjab v. Mohinder Singh Chawla., (1997) 2 SCC 83. 
22 Md. Baharul Islam, Right to Health: A Constitutional Mandate In India, 3(3) IJARIIE (2017).  
23 INDIA CONST. art. 38, 39(e), 42, 47, 48A. 
24 CONSUMER EDUCATION, supra note 19. 
25 Peoples Union for Democratic Rights v. Union of India, AIR 1982 SC 1473. 
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further aimed at increasing the accessibility and availability of menstrual hygiene products 

by providing them for free to school students, women in detention camps, and other 

homeless individuals.26 These provisions stand testimony to legislative advancement the US 

has attained in matters of menstrual equity and hygiene. A similar bill was introduced in 

India by Dr.Shashi Tharoor in the Parliament, containing provisions for increasing the 

availability and accessibility of menstrual products to women, ensuring menstrual equity for 

all women.27 Unfortunately, it never came into force owing to political disparity prevailing 

in the state. The government of India must also adopt similar menstrual equity policies into 

its legislation irrespective of the political background of the person presenting the bill. 

Government must take necessary action to prioritize menstrual equity policy. They must 

take steps to avoid sanitary products from being taxed and also provide free menstrual 

products to low-income families. They must encourage public organizations to contribute 

free sanitary products to publicize the idea of sanitary hygiene. Economically sound people 

and public organizations must be encouraged to donate sanitary products to the people 

lacking them. Collecting sanitary products through food banks and providing them to the 

ones in deficit would make a remarkable change in the society. 

TAX-FREE HYGIENE PRODUCTS 

In avoiding period poverty, the essential step is to make menstrual essentials easily accessible 

to the women population, and for doing so, it is necessary to reduce the cost of hygienic 

sanitary products.  So, the best effective step that should be taken by the government is 

repealing the tax on sanitary products. This makes menstrual products cheaper and easily 

accessible to the masses.  

Let us look into the tax system of various countries about sanitary products. In the US, 

sanitary products are taxed, whereas men’s grooming products are not. This brought about 

a controversy regarding the tax system, and it was stated that the taxed products are being 

non-essential, implying that sanitary products are not essential.28 Such a biased tax system 

needs to be changed. In the European Union, sanitary products are taxed under luxury items, 

further increasing its cost.29 The ultimate aim of tax is to raise revenue for public welfare. 

So, when the government tax menstrual products, it is necessary to know if they are using 

them for the welfare of women. The UK government has used the money raised by VAT 

on period products into a tampon tax fund which is used to support women's organizations 

and charities.30 It has been evidently stated time and again that a pro-active governmental 

approach is the best course of action to effectively counter the issue of period poverty. A 

notable example in the matter has been set by Scotland by being the first country in the 

 
26 Jennifer Weiss Wolf, U.S. Policymaking to Address Menstruation: Advancing an Equity Agenda, SPRINGER (July. 25, 
2020), https://link.springer.com/chapter/10.1007/978-981-15-0614-7_41.  
27 The Women's Sexual, Reproductive and Menstrual Rights Bill, Bill No. 255, 2018. 
28 Alexandra Alverez, period poverty, AMERICAN MEDICAL WOMEN’S ASSOCIATION (Oct. 31, 2019) https://www.amwa-
doc.org/period-poverty/.   
29 Bridget J. Crawford, Tampon Taxes, Discrimination, and Human Rights, PACE LAW FACULTY (2017), 
https://digitalcommons.pace.edu/cgi/viewcontent.cgi?article=2068&context=lawfaculty.  
30 EMMA ELSWORTHY, supra note 14. 
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world to issue sanitary products free of cost to its menstruating female students.31 In 

response, countries like Canada, Kenya, Australia, and Germany have cut down the tax on 

sanitary pads.32 India has also made sanitary hygiene products tax-free to make them 

accessible to all the women in India. This was as a result of the campaign started by a group 

of students from Gwalior who caught the attention and support of the media and masses.33 

This should encourage more women and girls to fight for their right to menstrual equity.  

LAWS IN MAINTAINING MENSTRUAL EQUITY 

Article 14 of the Indian Constitution provides for equality before the law and equal 

protection of the law.34 Equality before the law means that equals must be treated equally 

and there must not be any discrimination between the equals. In the case of Indra Sawhney v. 

Union of India and Ors,35 the Supreme Court held that the right to equality is one of the basic 

features of the Indian Constitution. This concept implied equality for equals and aims at 

striking down hostile discrimination. The simple biological fact of menstruation should not 

be a barrier to gender equality or stymie women’s realization of their fundamental human 

rights. Hence, the gender inequality women suffer against menstruation violates the right to 

life and dignity guaranteed by Article 21 of the Indian Constitution.36 In Maneka Gandhi v. 

Union of India,37 Supreme Court held that the right to life embodied in Article 21 of the Indian 

Constitution is not merely a physical right; it includes the right to live with human dignity. 

Consequently, the inaccessibility of hygienic sanitary products violates women’s right to live 

with dignity and is, therefore, the concern of the government. Hence, the government must 

take necessary steps in making sanitary products available to women to protect their 

fundamental rights. This can be done by providing sanitary products free of cost or by 

providing essential hygienic products at low cost or by funding the organizations which aim 

at protecting women's health and hygiene. 

The inaccessibility to safe and hygienic menstruation has had a detrimental effect on girls 

and women, compelling them to drop out of schools and the workforce, which directly 

violates their fundamental human rights. The right to education is a basic human right 

guaranteed under article 26 of UDHR38 and through the agendas of UNESCO.39 It aims at 

the complete development of human personality, which is being hindered in the current 

situation. The right to work is also recognized as a fundamental right under article 23 of 

 
31 Elisabeth Mahase, Scotland becomes first country to provide free period products, THEBMJ (Nov. 26, 2020), 
https://www.bmj.com/content/371/bmj.m4613.  
32 Supra note 5.  
33 Asmita Joshi, India Ends Controversial Tampon and Sanitary Napkin Tax, GLOBAL CITIZEN (Jul. 22, 2018), 
https://www.globalcitizen.org/en/content/sanitary-napkins-tax-free-india/.  
34 2 DD BASU, CONSTITUTION OF INDIA (2010). 
35 Indra Sawhney v. Union of India and Ors, AIR 1993 SC 477.  
36 INDIA CONST. art.21.  
37 Maneka Gandhi v. Union of India, AIR 1978 SC 597. 
38 Universal Declaration of Human Rights, U.N.Doc. A/RES/217(III) (Dec. 10, 1948).  
39What you need to know about the right to education, UNESCO (Feb. 27, 2021, 9:15 PM), 
https://en.unesco.org/news/what-you-need-know-about-right-education.  
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UDHR,40 which is essential in maintaining one’s livelihood. The violation of these rights is 

an international concern that has to be seriously looked into by the government. Moreover, 

the operation of refugee camps and detention centres harms menstrual health, which directly 

affects several human rights, most importantly, the right to human dignity and bodily 

integrity,41 guaranteed under the Universal Declaration of Human Rights.  Furthermore, the 

absence of an equivalent reproductive process in men has led to the misstep in considering 

the lack of facility for women's menstrual hygiene. This originates from the failure to 

acknowledge the fact that menstruation is an involuntary natural occurrence which causes 

the person extreme pain and discomfort, and hence she should not be further penalized 

when already both her body and career are already taking the brut. This disparity can be 

stamped out by promoting schools and public authorities to supply sanitary pads free of cost 

to any girl or woman in their facilities. 

The lacuna existing in the current legislations in India is the inadequacy of effective laws for 

preventing menstrual inequity. There is no specific legislation in ensuring improved 

menstrual hygiene of women. This deplorable situation could be changed by implementing 

laws under Article 15(3) of the Indian Constitution,42 enabling the state to make special 

provisions for women and children. This provision provides protective discrimination in 

uplifting the status of women.43 In Government of Andhra Pradesh v. P.B. Vijaykumar & Ors,44 

the Supreme Court descried the eminence of protective discrimination in elevating the status 

of women. In its landmark decision, the Supreme Court urged for creating a women-friendly 

environment in the workplace to ensure safe menstrual hygiene.45 The judiciary in India has 

always played an exemplary role in formulating laws in areas least covered by the legislation. 

Hence, the state must implement more women empowering laws under article 15(3) to 

ensure menstrual equity and thereby protect their right to equality.  

MENSTRUAL LEAVE: OBJECTIVES AND FAVOURED SOLUTIONS 

Menstruation is a biological cycle that happens every 28 days and may last for up to 3-5 days 

depending on the person. During this period about 80% of the women report menstrual-

related pains that can interfere with participation in normal activities and promote emotional 

stress out of which 20% experience pain sufficient to compromise their daily routines.46 

What is intended by the menstrual leave policy is the provision for a few additional days of 

paid or unpaid leave every month for a woman, unable to work owing to menstrual pain and 

discomfort, without interfering with her regular entitled leave policy. This is to be made a 

compulsory legal provision causing strict compliance from all public and private sector 

 
40 UNIVERSAL DECLARATION OF HUMAN RIGHTS, supra note 38. 
41 Id.  
42 INDIA CONST. art 15, cl.3. 
43 Government of Andhra Pradesh v. P.B. Vijaykumar & Ors, AIR 1995 SC 1648. 
44 Id.  
45 Vishakha v. State of Rajasthan., (1997) 6 SCC 241. 
46 Trudi M.Washl, Leaanne LeBlanc, Menstrual Pain Intensity, Coping and Disability: The Role of Pain Catastrophizing , 4(4) 
PAIN MEDICINE, 352-361 (2003). 
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employers functioning in the country. It can also be watered down to a work-from-home 

policy, in favour of the applicant. 

1. The current global scenario 

Though the concept of menstrual leave policy has been widely discussed and debated, there 

are fewer than 10 countries that have any form of standing legislation to support the same. 

Even though the laws do not perfectly fall into the laid down margins, the few remarkable 

attempts by the daring nations have been discussed. Indonesia and Zambia provide paid 

leaves for women ranging from 2 to 3 days each month.47 Japan has been following a leave 

policy for menstruating women since 1947 promoting them to take leave in case of extreme 

pain and discomfort.48 However, the policy only necessitates its employers to provide leaves 

with no provision for payment during the same. 

Taiwan in 2013 amended its act of Gender Equality in Employment which guarantees 

women 3 days of menstrual leave a year besides the 30 days of annual leave allotted to a 

worker.49 South Korea has been granting menstrual leave to its women workers since 2001; 

however, a recent effort to extend it to female university students had been a failure. Nations 

like Russia have considered the matter, yet final fruition is yet to be attained due to several 

varied reasons.50 However, a similar long struggle bore fruit in Italy when the government 

finally passed a law to allow women suffering from dysmenorrhea, a paid leave of up to 3 

days every month.51 

Various Multinational corporations (MNC) have inculcated menstrual leave into their leave 

policies, seeing it as an effective means to increase productivity.52 It has been considered as 

a measure to synchronize work with women’s natural body cycles. The code of conduct 

adopted by Nike in 2007 is an interesting example. Nike makes sure that its partners sign a 

memorandum of understanding to ensure they maintain the company standards.53 Several 

other brands and corporations have made remarkable attempts in addressing the same but 

no matter how one may put it, it has not gained a popular acceptance. 

2. The hurdles and limitations 

Irrespective of numerous effects to normalize the biological process, menstruation is still 

considered taboo among a vast majority of the world’s nations. Most women still find it very 

difficult to communicate on the subject to the opposite sex54. Hence, when the entire process 

 
47 RACHEL B. LEVITTJESSICA L. BARNACK, THE PALGRAVE HANDBOOK OF CRITICAL MENSTRUATION STUDIES 561 
(Palgrave Macmillan 2020).  
48 SALLY KING, ALIGNING PERSPECTIVES IN GENDER MAINSTREAMING (Springer Publication 2020).  
49 Gender Equality in Employment Act, 2016 (Taiwan).  
50 Somya Abrol, These countries are offering 'period leave' to women. Seriously. Should India follow suit?, INDIA TODAY (Mar. 7, 
2016),  https://www.indiatoday.in/lifestyle/wellness/story/peiod-leave-uk-coexist-menstrual-leave-in-india-women-
employees-311634-2016-03-03.  
51 Id. 
52 SOMYA ABROL, supra note 50. 
53 SOMYA ABROL, supra note 50.  
54 RACHEL B. LEVITTJESSICA L. BARNACK, supra note 47. 
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is kept secretive, it raises a relevant question as to how much a menstrual leave policy will 

be of help and the aspects as to its usage by women. Furthermore, it may be considered as 

a chance by employers to prejudice women and end up considering them as a liability over 

capable male employees, which may prove detrimental in the already waning female 

employment ratio. 

Extreme period pain is only experienced in less than 20% of females, and the rest can engage 

in routine activities with little difficulty.55Further, the ones experiencing excruciating pain 

may make use of their sick leaves to tackle the damage is another side of negative arguments. 

Hence the enactment of a universal leave policy only to cater to the needs of a small section 

can be questionable. Another important concern is the potential discrimination that women 

employees may face from their male peers, considering the additional number of annual 

leaves that they will enjoy, which could prove fatal in an already male-dominated work 

environment. 

Many examples could be drawn from countries already practicing the policy. In Japan for 

instance, since the inception of the policy in 1947, the number of women availing it has been 

on a constant dip. The number declined from 20% in 1960 to 13% in 1981, owing to societal 

pressures that frown down on them.56 South Korea has faced constant criticism since 2001 

for its policy, by men who consider it to reverse discrimination. In the fewer countries that 

remain like Indonesia, the policy has been poorly initiated.57 

3. The practicality in India 

Considering the widely patriarchal scenario in India, any action towards an active leave policy 

tailor-made for women can be considered a long way from conceivable. However, there 

have been several remarkable initiatives to make a break. In 2017, a private member bill was 

introduced in the parliament by Lok Sabha MP from Arunachal Pradesh, Ninong Ering- 

The Menstruation Benefit Bill 2017.58 It proposes that women working in both public and 

private sectors must be entitled to 2 days of paid menstrual leave every month. It also 

provides for better facilities to rest at the workplace during menstruation. 

However, on an inquiry with the Ministry of Women and Children Development, it was 

informed that there was no plan to pilot legislation on the issue. The initiative has caused a 

spark in the need for such legislation as a measure to protect women rather than a luxury. 

The Bihar government has been offering a 2-day menstrual leave to female employees since 

199259 and is under popular use. Hence clarifying that even in such an unfavourable 

environment, such a welfare measure is possible with the right effort in the right direction. 

 
55 Zawn Villines, Period Pain (dysmenorrhea) and its causes, MEDICAL NEWS TODAY (April. 20, 2020), 
https://www.medicalnewstoday.com/articles/period-pain-dysmenorrhea.   
56 Jessica L. Barnack-Tavlaris, Kristina Hansen, Rachel B. Levitt, Michelle Reno, Taking leave to bleed: Perceptions and 
attitudes toward menstrual leave policy, 40 HEALTH CARE FOR WOMEN INTERNATIONAL, 1355-1373 (2019). 
57 SOMYA ABROL, supra note 50. 
58 Shaheen Banu, Menstruation Benefit Bill 2017, IJALR (Feb. 14, 2021), https://www.ijalr.in/2020/08/menstruation-
benefit-bill-2017.html.  
59 Urvashi Prasad, India needs a menstrual leave policy, THE HINDU BUSINESSLINE (Jun. 7, 2018) 
https://www.thehindubusinessline.com/opinion/india-needs-a-menstrual-leave-policy/article24105589.ece. 
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However, several concerns of discrimination and bias remain and must be addressed before 

such a major legislative measure can be initiated. The primary necessity would be to educate 

people on the need for such a measure. First, it must be the acceptance of the fact that men 

and women are not biologically equal and hence laws of equity must be made use of on 

equal grounds. Primary education is an utmost necessity to remove the taboo tag on 

menstruation and label it as a perfectly normal and natural process. 

Just because several women can pull off remarkable feats, by working under menstrual pain, 

it must not example to discredit other women. The already-existing bias by certain employers 

against women does not require any additional. 

The additional leave provided is not a luxury but a necessity because during menstruation at 

least 20% of women experience pain debilitating enough to hamper daily activities and may 

experience emotional and mental instability.60 Allegations that such a policy may be 

discriminatory against men are baseless as the process of menstruation is unique only to the 

female body. Women in India are paid substantially less than men according to the World 

Economic Forum’s World Gender Gap Report, which ranks India at 151 out of 156 

countries for parity at wages.61 Therefore, the creation and active employment of a flexible 

leave policy that caters to the needs of the menstruating woman would certainly be beneficial 

as such an initiative could provide the confidence that women may lack while opting for 

full-time jobs as compared to regular half-time jobs that they may commonly resort to owing 

to the latter’s flexibility and increased availability. The existence of an institutionalised 

mechanism to help them perform better and efficiently at the workplace will certainly attract 

more women to join the workforce and take that extra step that they were unsure of before. 

Flexibility is an important aspect, as, unlike other leave policies, this is highly objective as it 

is a means of providing necessary relief to a person in discomfort caused by an involuntary 

and natural occurrence beyond her control. 

For the implementation to be effective, it must be introduced with other measures to 

increase women’s participation in the workforce and enhance gender sensitization in 

workplaces. Because the participation rate of women in the country has declined from 36% 

in 2005-06 to 24% in 2015-16,62 these mandates popular support and awareness. 

LEGAL BACKING AND AFFIRMATIVE ACTIONS  

Before any legal or legislative machinery is applied, there must be proper groundwork laid 

down as measures to increase women’s participation in the workforce and to enhance gender 

sensitization. Primary emphasis must be on promoting private-sector corporations to adopt 

 
60 Kumari Chandra v. State of Rajasthan, (2018) SCC Raj 1899. 
61 Global Gender Gap Report, WORLD ECONOMIC FORUM (2021), 
http://www3.weforum.org/docs/WEF_GGGR_2021.pdf.  
62 Female labour forces sees serioud decline,: Economic Survey, MINT (Feb. 15, 2021, 10:13 PM), 
https://www.livemint.com/Politics/z9EfyPgqzS575e3Bfd4o1I/Female-labour-force-sees-serious-decline-
Economic-Survey.html.  
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similar policies and gain a level of popularity before a major government measure is 

instituted. 

However, taking this further to a government policy may not gain much legal backing. 

Constitutionally equality has always been an important aspect of the Indian legal framework 

with 5 devoted articles for the same (14-18).63 However, the provision of an additional leave 

policy cannot be sought through any of these provisions. However, it can only be brought 

about as a general welfare measure by the government with popular acceptance by the 

legislation, which has already failed once.  

A law mandating an additional leave policy of a few additional days every month may be 

brought about. It must be available to menstruating women (except pregnant and 

menopausal women) irrespective of their nature of employment, who are under menstrual 

tension. Further, the legislation should provide for the exclusion of those employers, already 

practicing an acceptable menstrual leave policy. The act being a primary welfare measure 

must be a guideline for the active employers in the state. The policy can also be limited to 

the provision of additional options like work-from-home or provision of extra facilities for 

menstruating women at workplaces. A notable example in this aspect has been set by 

Zomato, an Indian multinational restaurant aggregator and food delivery company. The 

company recently introduced a menstrual leave policy for its female and transgender 

employees, enabling them to avail up to 10 days of paid “period leave” per year.64 The 

company has referred to this as a positive measure to tackle stigma surrounding the subject 

in the country. It is high time for India to rise above the blind social, religious and cultural 

believes debauching the process of menstruation and hence such a bold move will surely 

pave way for more such progressive social initiatives in the future. 

The Policy must be seen as an initiative to increase productivity rather than a handicap for 

the same. The Indian Judiciary has proved to be the harbinger of social enlightenment and 

gender sensitization in the current times. The recent verdict in Indian Young Lawyers 

Association and Ors v. State of Kerala and Ors65 is a landmark step in breaking the social stigma 

and stating that menstruation is not pollution but just a biological action, which is 

involuntary.  

RECOMMENDATION AND CONCLUSION 

As Nelson Mandela has rightly said, “Education is the most powerful weapon which you can use to 

change the world”. Therefore, the first step towards menstrual equality must begin by educating 

the masses regarding the necessity of having access to safe and hygienic menstruation 

essentials. The next step must be towards introducing new laws and legislations in the 

country aimed at removing discrimination towards women due to the misconceptions 

surrounding menstruation. These steps will be a leap towards the upliftment and 

 
63 INDIA CONST. art.14,15,16,17,18. 
64Introducing period leaves for women, ZOMATO, (May. 13, 2021, 10:51 AM), https://www.zomato.com/blog/period-
leaves.  
65 Indian Young Lawyers Association and Ors v. State of Kerala and Ors., (2019) 11 SCC 1. 

https://www.zomato.com/blog/period-leaves
https://www.zomato.com/blog/period-leaves
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empowerment of women in society. It will also enable the people to liberate their mindset 

and break out of their narrow domestic walls, resulting in the remarkable progress of the 

nation. The strict implementation of laws by the government to protect the rights guaranteed 

by the Indian Constitution will be a precedent establishing equality of law and equal 

protection of the law. It will remain as Footprints in the sands of time, reminding the future 

generation about the importance of menstrual equity.   
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ABSTRACT 

India has witnessed an evolution in its approach towards the application of sovereign 

immunity in the country. The British Rule may have brought with it these common law 

principles, but they certainly did not find their existence with that of the British. One of 

such principles is the principle of Sovereign immunity. Throughout the paper, the author 

has primarily focused on two questions: being a country governed solely by common law for 

over 200 years, how has the concept of no-sovereign-immunity been established in India 

and second, whether if today, the sovereign status of the Government of India is superior 

to the constitutionally acknowledged Rule of Law when practically applied. 

With varying judgments, legislative opinions, and the absence of a codified, settled law on 

the grant of sovereign immunity to the Government of India, this paper aims to put forth 

the practical and literal sustainability of both the doctrines of Sovereign Immunity and 

Dicey’s Rule of Law, coherently in India. The intrinsic aim of the paper is to analyze the 

trend of all landmark judgments (pre-independence and post-independence) and ascertain 

the stand of the Indian Judiciary regarding the practical application of the Doctrine of 

Sovereign Immunities and Dicey's Rule of Law, simultaneously. 
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AN INTRODUCTION TO DICEY’S RULE OF LAW AND SOVEREIGN 

IMMUNITY 

Marking an evolution from the state of a social contract, most nations severally agreed to be 

represented by a body that would act as their universal representative for dealing with the 

other nations. A body that would be accountable for taking decisions for the nation on 

behalf of all its citizens. The person in authority may keep changing, but the position enjoys 

exclusivity and remains the same. When such a position was created, most states had a king 

as their supreme ruler and thus, the term 'sovereign' was coined to name the authority. The 

practice of calling such authority 'sovereign' developed into a worldwide practice and 

continued even when the ‘rule of King’ was absolved, and elected governments were 

established.1 The sovereign was initially bestowed with certain exclusive and essential 

functions, which were later termed ‘sovereign functions’ for manifesting the state’s 

monopoly over such functions.2 Though the term is more widely interpreted in the present 

context, the term had a very strict and narrow meaning at its inception. 

While theorizing that the State is for the subjects and ascribing certain specific functions to 

the sovereign, most of the nation’s bestow upon the sovereign a superior right as immunity 

against being prosecuted for any wrongs committed by them, essentially while being under 

their official duty. The practice has been codified as ‘sovereign immunity’, available against 

sovereign functions.3 But an essential question lying here is that while selecting a superior 

body to represent them to avoid any conflict of interests, did the subject mean to accord 

status of superiority to the authority in terms of its actions? Did the subjects intend to 

absolutely absolve such authorities of every liability arising thereto during the discharge of 

their sovereign functions, thereby according to them an upper hand as against the general 

public? The answer certainly seems to be not in assertion concerning the ‘elected 

government’ form of sovereign these days. But during the rule of the kings, the subjects 

certainly had no option to choose.4 

The doctrine of sovereign immunity is based upon the common law maxim "rex non-potest 

peccare”, which implied that the King could do no wrong.5 This doctrine accrues immunity 

to the king from being liable for any tortious act that he commits. The doctrine is said to 

have been founded on two reasons: the first being that if sovereign was to be sued in its 

courts and that too, without its consent, it would be equivalent to attributing it on the same 

level as that of the public. This reasoning essentially lies from the period of king's rule, where 

a higher stature was inherent with the authority of the sovereign. Another reason being the 

effect on the treasury of the Crown, if the sovereign was to be held liable. It was essential 

for the people to ensure that their Crown suffers no loss. Hence, considering this reason, 

tortious liability for the sovereign was not demanded. But Sate and Law do not exist in the 

same way anymore as they used to be. The understanding of their concept has experienced 

 
1 M.P. JAIN AND S.N. JAIN, PRINCIPLES OF ADMINISTRATIVE LAW 15 (Lexis Nexis 2017). 
2 id.  
3 George W. Pugh, Historical Approach to the Doctrine of Sovereign Immunity, 13 LOUISIANA LAW REVIEW 3 (1953). 
4 M.P. JAIN, INDIAN LEGAL AND CONSTITUTIONAL HISTORY 10 (Lexis Nexis 1981). 
5 id. 
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a drastic change by the means of modern jurisprudence. The state is no longer the absolute 

authority. It has become a mere notion, under which the concept of sovereignty is another 

notion. The ‘Absolute State Power' theory is no longer in use for most of the states as they 

have evolved into democratic nations wherein State does not get absolute power.6  

‘The Law of Constitution’ in 1885 by Mr. A.V. Dicey propounds a clear understanding of 

the theoretical development against such absolute immunity along with discussing his 

perspective on the Rule of Law.7 Quoting Dicey, he said: “It means, in the first place, the 

absolute supremacy or predominance of regular law as opposed to the influence of arbitrary 

power, and excludes the existence of arbitrariness, of prerogative, or even of wide 

discretionary authority by the government. The law rules Englishmen, and by the law alone; 

a man may with us be punished for a breach of the law, but he can be punished for nothing 

else.”8 This clearly indicates the presence of equality before the law in the ‘Rule of Law’ and 

that no particular class is exempted from being equally subjected before the courts of Law. 

Rule of Law thus allows no special privilege to the officials in the form of exemption from 

the duty of being obedient towards the law that governs the citizens. Nations depict an 

incorrectly and general notion regarding the basis of administrative law when they believe 

that the affairs of the government and its related parties are out of the jurisdiction of the 

general courts of law as they are to be dealt especially by other official bodies. This idea itself 

is inconsistent with the customs of the Law of England and is therefore intrinsically 

inconsistent with the Law of England and its derivative subjects. 

His idea was precisely limited to the law of England. However, his rule was not something 

that was to be limited to the English Laws. His 'Rule of Law' was a standard principle based 

on which a constitution may be judged. His principles could be standards to judge the rules 

and laws of any constitution in the modern world. While Common Law System was 

developing in India, it passively adopted the Rule of Law because both concepts owe their 

origin to the British Jurisprudence.9 If Dicey were to be believed, existence of the Rule of 

Law itself suffices for the need of any other separate Administrative Law as it is capable of 

controlling the arbitrary state actions, and hence, the English system did not need any 

separate Administrative Law. Independent codified provisions have already been created for 

ensuring  the compliance of Natural Law in India. Dicey’s Rule of Law was widely accepted 

by various nations even after attracting several criticisms.10 The Indian courts had to 

specifically uphold the constitutionality of Rule of Law in several judgments even after the 

overt existence of Article 1411 in the Indian constitution for ensuring 'equality before the law 

and equal protection of law'. 

 
6 Drew Desilver, Despite Global Concerns About Democracy, More Than Half of Countries Are Democratic, FACTANK (Apr. 22, 
2021) https://www.pewresearch.org/fact-tank/2019/05/14/more-than-half-of-countries-are-democratic/. 
7 A.V. DICEY, THE LAW OF THE CONSTITUTION (Oxford, 2013). 
8 id. 
9 M.P. Jain, supra note 1, at 779-780. 
10 id. 
11 INDIA CONST. art. 14. 

https://www.pewresearch.org/fact-tank/2019/05/14/more-than-half-of-countries-are-democratic/
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SOVEREIGN IMMUNITY AS AN EXCEPTION TO DICEY’S RULE OF LAW: A 

NEED OF THE HOUR?  

It would be correct to say that the King based the doctrine of sovereign immunity on a 

hypothesis; the King could never err and is always correct in his actions. With the wide-

spreading colonial rule, the doctrine was extended to the Crown’s territories. Ruling India 

for over two hundred years, the British substantially affected its legal system. It was because 

of the colonial rule that this doctrine could enter the legal system of India and impact various 

case laws based on the doctrine, absolving the Crown from liabilities towards the Indians in 

multiple cases.12  

Though the reason for the existence of this provision of sovereign immunity during the rule 

of the Crown could be well understood without acknowledging the fair or unfair existence 

of the provision, the extension of this provision even after the independence of India is 

questionable. Certainly, a legal system does not change in a second, but it is also to be noted 

that India had almost a complete reformation of laws after independence wherein multiple 

changes in many provisions took place, but the judicial amendments in sovereign immunity 

came much later, with no legislative enactment so far. The State of India enacted its 

Constitution in 1948 wherein 'Equality before the law and equal protection of law' was 

preserved as one of the fundamental rights given to the Indian citizens. But the state 

simultaneously chose to continue with pre-enacted provisions of CrPC and IPC, wherein, 

the sovereign of India has been indirectly attributed with certain privileges as immunities. 

But due to uncertainty in the codified provisions, judicial decisions provided the clear stance 

of sovereign immunity. 

Where Article 30013 of the Constitution of India indicates that direct provisional immunity 

to the state of India is absent, the foreign states in India find themselves immune against 

suits, without the permission of the State. Section 86 of the Code of Civil Procedure 1908 

provides that “no suit may be instituted against foreign states in India, except with the prior written 

consent of the government.”14 In furtherance to Section 86 (1), Section 86 (2) of the Code of Civil 

Procedure provides for the government to not provide its consent to any suit against a 

foreign nation until it satisfies certain conditions. As per section 86 (2), “the government may 

only consent to a suit against a foreign state where the foreign state: 

has instituted a suit in a court against the person desiring to sue the foreign state; by itself or another, trades 

within the local limits of the jurisdiction of the court; 

 
12 L&L Partners, Sovereign Immunity in India, LEXOLOGY (Nov. 18, 2020) 
https://www.lexology.com/library/detail.aspx?g=5521ec58-
6c1c4577a285abed6baae0b4#:~:text=India%20has%20adopted%20a%20restricted,consent%20of%20the%20India
n%20government. 
13 INDIA CONST. art. 300. 
14 Civil Procedure Code, § 86, (1906). 

https://www.lexology.com/library/detail.aspx?g=5521ec58-6c1c4577a285abed6baae0b4#:~:text=India%20has%20adopted%20a%20restricted,consent%20of%20the%20Indian%20government
https://www.lexology.com/library/detail.aspx?g=5521ec58-6c1c4577a285abed6baae0b4#:~:text=India%20has%20adopted%20a%20restricted,consent%20of%20the%20Indian%20government
https://www.lexology.com/library/detail.aspx?g=5521ec58-6c1c4577a285abed6baae0b4#:~:text=India%20has%20adopted%20a%20restricted,consent%20of%20the%20Indian%20government
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Owns immovable property within those limits and is to be sued regarding such property or for the money 

charged thereon; or has expressly or impliedly waived the privilege accorded to it”.15 

In Veb Deautfracht Seereederei Rostock v. New Central Jute Mills company Ltd. and Anr 16 (DSR 

Lines), the Supreme Court observed “the object of making the government’s consent a 

requirement for instituting a suit against a foreign state was to ensure that parties with 

legitimate claims are not left without a remedy, and that sovereign states are not subject to 

frivolous and vexatious litigation in Indian courts.” The decision was well received because 

of the reasonings that held its back. The concept of sovereign immunity in India can still be 

reasonable, to prevent individual authorities from litigating with a foreign nation and allow 

any scope for foreign tensions.17 In such a sensitive matter of international relations, the 

representative sovereign of the state must have a right to decide to ensure safety, security, 

and preservation of the nation’s foreign relations. 

Certain immunities are incorporated in the Diplomatic Relations (Vienna Convention) Act18 

which are available to diplomatic missions and their members in India. Some articles of the 

Convention, including Articles 29, 30, 31, 32, 37, 38, and 39, have been enforced as law in 

India, extending sovereign immunity to the family members, staff members, and the servants 

of diplomatic agents. It is noteworthy that in Mirza Ali Akbar Kasani v. United Arab Republic 

& Anr19 a five-judge bench of the Supreme Court held “Section 86 (1) CPC modifies the 

international doctrine of sovereign immunity to a certain extent, and when a suit is instituted 

against a foreign state with the consent of the government, it is not open for a foreign state 

to rely upon the doctrine of sovereign immunity under international law”. This observation 

signifies and indicates the slight change that the provision of 'sovereign immunity to foreign 

states’ has faced in India, the indication being on the stricter side.  

Along with these provisions, it can be observed that the Constitution of India intended for 

the Rule of Law to govern the nation.20 Constitution has overtly been made the most 

superior body of law in India by providing in the text of our constitution that the Legislative 

and Executive authorities would derive their legal powers from the Constitution. This 

supreme power is observable in the text of Article 13 (1) of the Constitution21 wherein it is 

laid down that any law in derogation of the constitutional laws shall be void and applicably 

invalid, mandating all the laws to be necessary for conformity with the Constitution. Article 

2122 and Article 1423 strengthen the 'Rule of Law' by ensuring the protection of a person's 

life and liberty against arbitrary state or executive actions and bestowing upon them the right 

to equality of treatment and law, respectively. Separation of powers is another check over 

the absolute power and arbitrary action of the sovereign. By enlisting all these actions, the 

 
15 id at cl. 2.  
16 Rostock v. Jute Mills Co., 1 SCC 282 (1994). 
17 L&L Partners, supra note 12. 
18 Diplomatic Relations (Vienna Convention) Act (1972). 
19 Kasani v. United Arab Republic, 1 SCR 319 (1966). 
20 Nikhil Jain, Sovereign Immunity, ACADEMIKE (Nov. 21, 2020) https://www.lawctopus.com/academike/sovereign-
immunity/. 
21 INDIA CONST. art. 13 cl. 1. 
22 INDIA CONST. art. 21. 
23 INDIA CONST., supra note 11. 

https://www.lawctopus.com/academike/sovereign-immunity/
https://www.lawctopus.com/academike/sovereign-immunity/
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Constitution of India effectuates all the essentials required for a country to follow the Rule 

of Law.24 

The old notion of sovereignty is nothing more than just a concept now. States these days 

have strengthened, and most of them now cease to be police states. Instead, the concept of 

welfare states prevails in the current context. To maintain compatibility with the developing 

socio-economic conditions, the concept of sovereignty must also develop. What should be 

prevalent among us is the concept of legal sovereignty instead of its mere conceptual version. 

It is human for a state's administration to commit mistakes because ultimately, the governing 

authorities comprise a human army. Hence, if an individual is treated in a certain way for a 

mistake, there is no reason to defend the governing authorities for the same mistake just 

because they are notionally on a higher pedestal.25 The treatment must be equal. The source 

of power has also changed in today's context. It is no more the single authority in which all 

the power vests. Power has been bifurcated, and the source of all those powers is now the 

citizens. This is another reason for the concept of sovereign immunity to have vanished in 

current times. But considering that a state is sometimes required to take exceptional 

decisions for the welfare and betterment of a nation, it requires immunity in such cases 

because bestowing an absolute liability in such cases would act as a disincentive for the 

government to perform welfare functions.26 Thus, analyzing the whole situation, evolution 

is mandatory in law to make them compatible with the changing environment and 

requirements. A new outlook for interpreting the laws, which indeed is the primary task of 

the judiciary, is therefore necessary.27 

The credit of new interpretation of the provision of sovereign immunity has to be attributed 

to the series of cases that produced various principles in a linear chain which when read in 

continuity, give a proper insight into how the status in India would have been at a particular 

time. The analysis enables one to have a clear comparison of the time-lapse and evolution 

of those case laws. 

THE ERA OF A CONCEPTUALISED SIMULTANEOUS EXISTENCE OF THE 

DOCTRINES: AN ANALYSIS OF PRE-INDEPENDENCE AND POST-
INDEPENDENCE JUDGMENTS 

The origin of the usage of the phrase “Sovereign Immunity”, in India can be traced back to 

the period of colonial rule where the Crown was the governing authority of India. This 

doctrine was imported to India, along with common law principles, from the United 

Kingdom. Some provisions of the various Government-of-India Acts, namely Section 65–

1858, Section 32–1918, and Section 176–1935, were codified concerning sovereign 

immunity. But these provisions were not determinate enough to maintain any scope of 

 
24 MORLEY'S DIGEST OF INDIAN CASES (1850). 
25 FRANCIS WILLIAMS, FIFTY YEARS MARCH: THE RISE OF THE LABOUR PARTY 118 (Odhams Press 1949). 
26 id. 
27 Nikhil, supra note 20. 
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subjectivity, and so did not stand alone.28 So, the actual power concerning the determination 

of the positioning vested with the courts. The courts have tried to settle the debate on 

sovereign immunity in India, however, the views have differed from time to time.  

After the independence of India, the Government-of-India-Act29 was abolished and hence 

it enacted several other provisions concerning sovereign immunity in multiple statutes. To 

name some of them: Section 86 of The Civil Procedure Code 1908 expressly provides for 

‘foreign immunity’ which prohibits any suit from being instituted against foreign states in 

India, except with the prior consent of the government, Section 86 prohibits any suit from 

being instituted against the government of India without a notice, which may not amount 

to absolute immunity but certainly a partial one as superiority. However, sovereign immunity 

has been determined only via judgments and reports, even after independence.  

The case of P & 0 Steam Navigation Co. v. Secretary of State for India30 was the earliest reported 

case on the doctrine of sovereign immunity, wherein the court stated “the fact that the 

Company exercised sovereign powers as a delegate of the Crown did not make it a sovereign. 

Therefore, the Crown Immunity could not extend to it.”31 The court elaborated that where 

actual sovereign power vests in an act, sovereign immunity would lie against it. The court 

distinguished sovereign and non-sovereign functions, regarding the Crown and upheld the 

principle of sovereign immunity. Briefly, the court held that where sovereign functions were 

being carried out, the immunity of the Crown could be extended to its representatives. But 

in cases of other general functions, no immunity stands applicable. The Court determined 

the sovereign function test in the judgment.  

In Secretary of State v. Earl Bhanil 32, the Court held that “the immunity of the East India 

Company was extended only to “Acts of State” strictly so-called, and that the distinction 

based on sovereign and non-sovereign functions of the East India Company was not well-

founded.”33 The ratio was subsequently supported by the Law Commission of India Report 

1956. 

Where these two cases merely mentioned the distinction of sovereign and non-sovereign 

functions, the case of State of Andhra Pradesh v. Pinise34 clarified an essential characteristic of 

a sovereign function. The court clearly stated that because power has been delegated under 

a statutory provision, the same will not cease to have a character of sovereign function. This 

decision was much ahead of its time and somehow laid down a partial answer similar to the 

answers put forth in cases like Ajay Hasia v. Khalid Mujib35 and Pradeep Kumar Biswas36, which 

are now being followed, to the essential question of ‘extension of sovereign function’. The 

 
28 M.P.Jain, supra note 1, at 764,765. 
29 The Government of India Act (1935). 
30 Navigation Co. v. Secretary of State for India, 5 BHCR (1861). 
31 id. 
32 Secretary of State v. Bhanil, 5 ILR (1882). 
33 id. 
34 State of Andhra Pradesh v. Pinise, 1 ALT 242, (1993). 
35 Hasia v. Mujib, 2 SCR 79 (1981). 
36 Biswas v. Indian Institute of Chemical Biology, Civil App 992 (2002). 
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judgment introduced the concept of ‘State Instrumentality’. But this did not elucidate the 

concept and restricted itself to the question of sovereign immunity. 

The case of Mata Prasad v. Secretary of State37 exempted the Crown from every liability towards 

the acts committed by their representatives while discharging both sovereign and non-

sovereign functions, by holding that the rule of master-servant liability will not apply in cases 

against the Crown. The case was certainly an incorrect determination of the tortious liability 

of the sovereign. A similar stance was echoed in the judgment of India v. Harbans Singh38, 

wherein principles of tortuous liability were not applied, and the government was exempted 

from liability of its servant’s acts by technical application of the doctrine of Pari Delicto. This 

doctrine essentially withdraws the scope of grant of any affirmative relief in a dispute, owing 

to the fact that both the parties involved were equally at fault. But after this case, the courts 

defined ‘commercial contracts,’ and based on the definition, certain corrective decisions 

were taken whereby liability was duly attributed to the government for the acts of its 

servants. In cases like Maharaja Bose v. Governor-General in Council,39 Calcutta Motor Cycle v. India40 

and A.K.G. Kalwani v. India41, the court took the initial stand supporting the tortious liability 

of the state by upholding that the government is immune from proceedings against the 

tortious acts committed by its employees, only in cases of sovereign functions, where it 

enjoys a general immunity. But a firm progressive stand was taken in the landmark judgment 

of Rajasthan v. Vidhyawati42, wherein the status of tortious liability of the sovereign liability 

was re-examined. The Apex Court opinioned, “the Immunity of the Crown in the United 

Kingdom was based on the old feudalistic notions of justice that the King was incapable of 

doing a wrong.”43 Now that we have our Republican constitution, by observing one 

objective of it, the sovereign has to have a widespread army of personnel working for it. 

Hence, no principle or 'public interest' could justify the exemption of the state from tortious 

liability in the present context. Hence, it shall not be difficult to hold that the State shall be 

equated with any general employer for ascertaining its tortious liability. It is essential to note 

that no distinction as to sovereignty and non-sovereignty of functions was made and the 

decision was highly progressive and well-reasoned. 

Though the decision of the Vidyawati case44 implies the court’s ascent towards holding the 

state liable for tortious acts, the court certainly did not specifically overrule the sovereign 

function test for determinations of liability. While passively continuing with the test, the 

court merely restricted its significance. The ambiguity, in this case, was later clarified in the 

case of Kasturilal Ralia Ram Jain v. The State of Uttar Pradesh45. Court laid down a clear principle 

by bifurcating tortious liability into two parts: against sovereign acts and non-sovereign acts. 

 
37 Prasad v. Secretary of State, (1930) 5 ILR. 
38 India v. Singh, (1959) P H 39.  
39 Bose v. Governor General in Council, CHC 242 (1952). 
40 Calcutta Motorcycle v. India, CHC 1 (1953). 
41 Kalwani v. Union of India, CHC 430 (1960). 
42 The State of Rajasthan v. Mst. Vidhyawati and Another, SCR 989 (1962). 
43 id. 
44 id. 
45 Jain v. State of Uttar Pradesh, SCR 375 (1965). 



Volume 1                                     SYIN & SERN LAW REVIEW                                          Issue 2 
 

SPRING 2021 | VOLUME 1 | ISSUE 2 42 

If against the former, tortious liability shall not lie. If against the latter, tortious liability shall 

certainly lie. This judgment was a clarifier and laid down the progressive principles that were 

formulated so far, primarily by the Vidyawati case. This judgment was certainly another step 

towards the progressive take of the judiciary on the liability of the State towards its subjects. 

But the court failed to consider the modern form of tortious liability of the State, which 

otherwise would have had made the court do away with the distinction of sovereign and 

non-sovereign functions of the State. The Court indeed took a feudalistic approach towards 

the issue and failed to consider the government’s liability. Such liability is recognized in the 

present context. The court in the present case failed to expand its boundaries and look 

beyond the distinction of sovereign and non-sovereign functions of the state. The emphasis 

could have rather been laid upon the distinctness of lawful and unlawful acts of the 

government. If there lies a right with the state to do an act, then it must be deemed lawful. 

To the contrary, if there lies no right, it shall be termed unlawful.46  

Effectively, there has been no settled test to determine sovereign and non-sovereign 

functions of the government. The distinction is primarily artificial and is not backed by any 

sound reasoning. Appropriately, it goes against the doctrine of Unjust Enrichment because 

such a distinction is unjustly enriching the government by exempting it from its liability 

towards certain acts, thereby passively causing a loss to the general individuals. Earlier, the 

only way to make the distinction was to determine whether the act could be carried out by 

private entities or not.47 If yes, it is a non-sovereign function. But later, ‘statutory mention’ 

of a duty further evolved as a test to determine whether a function was a sovereign or a non-

sovereign function of the state. But the test was inherently flawed, as it is not mandatory for 

a sovereign duty to be essentially laid down under a statute, a common principle held in 

most of the current cases. An act can be regarded as a sovereign function even in situations 

where it has got no statutory basis.48 Precisely, all these cases supported the existence of 

Sovereign immunity as an exception to Dicey’s Rule of Law, evolving from liberal to stricter 

with passing of years. 

THE JOURNEY OF ABSORPTION OF SOVEREIGN IMMUNITY IN INDIA 

The Court, in its strict interpretation, essentially kept hopping between sovereign and non-

sovereign functions of the state as the basis for determination of its liability, either forming 

or not forming an exception to Dicey’s Rule of Law. Though even in recent cases, the court 

did cling on to the distinction between sovereign and non-sovereign functions to form the 

base of a judgment; it becomes clear on a precise analysis that interpreting the term has 

certainly been restricted in the latter cases and resultantly increased the liability of the 

government.49 Courts have gone ahead to take a stand for completely absolving the doctrine 

of sovereign immunity, considering it non-essential for current times.  

 
46 Nikhilesh Koudinya, Limits of Sovereign Immunity, LATEST LAWS (Nov. 22, 2020) 
https://www.latestlaws.com/art.icles/limits-of-sovereign-immunity/. 
47 Navigation, supra note 31. 
48 M.P. JAIN, supra note 1, at 771. 
49 M.P. JAIN, supra note 1, at 773. 

https://www.latestlaws.com/articles/limits-of-sovereign-immunity/
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1. Directly via Judgments 

In the landmark judgment of Challa Ram Konda50, the Court outrightly propounded that the 

existence of the theory of sovereign function does not bring with itself, the right to violate 

the fundamental rights of individuals. Special mention was given to protecting the Right to 

Life under Article 2151 of the Constitution of India. In another judgment, it was held that 

whatever activities the government carries on in the name of compliance with Directive 

Principles of State Policy or for welfare, such activities cannot be legal and hence cannot 

attract immunity. Those functions are still not in a state wherein they can be said to be 

exclusives to the sovereign. It is to be noted that the judgment was both partially progressive 

and partially regressive in its opinion. In Union of India v. Ram Kamal52, the court highlighted 

the impracticability and inefficaciousness of the doctrine of sovereign immunity by calling 

the doctrine a “judicial fiction”. The court also suggested that owing to the changing socio-

economic conditions, it is now a duty cast upon the judiciary to boycott the usage of this 

fiction and let the nation come out of it. Finally, in the case of State of Andhra Pradesh v. Challa 

Ramkrishna Reddy & Ors.53, it was succinctly held by the apex court that in present times, the 

distinction of sovereign and non-sovereign function holds no relevance and hence the 

concept of sovereign immunity is futile and of no use now.54 In Rudul Shah v. State of Bihar55, 

it was for the first time that the Apex Court awarded damages for a writ petition. In another 

landmark case of Bhim Singh v. State of Rajasthan and Ors.56, an extension was given to the 

principle laid down in the case of Rudal Shah and they awarded damages for unlawful 

detention. 

In the first report of the Law Commission of India, a recommendation concerning dropping 

the use of a distinction between sovereign and non-sovereign functions and relaxing the 

immunity given to the sovereign of India was given. Quoting the Law Commission of India 

report, it was said- 

“In a Welfare State, it is necessary to establish a just relation between the rights of the 

individual and the responsibility of the State. While the responsibilities of the State have 

increased, the increase in its activities has led to a greater impact on the citizens. The law 

must, as far as possible, be made certain. The citizens must be in a position to know the 

law.”57 

There is no reason to convince the conscience of people why the government should not 

place itself on the same level of liability while carrying out public functions. The only 

exception that can be drawn is only if a statute expressly provides for the same. 

 
50 Reddy v. State of Andhra Pradesh, ACJ 668 AP 235 (1990). 
51 INDIA CONST., supra note 23. 
52 Union of India v. Bezbarua, Gau 116 (1953). 
53 State of Andhra Pradesh v. Reddy, (2000). 
54 id. 
55 Shah v. State of Bihar, SCR 508 (1983). 
56 Singh v. State of Rajasthan, WLC 109 (1992). 
57 Law Commission of India Report, (Apr. 24, 2021) https://lawcommissionofindia.nic.in/reports/Report277.pdf.  

https://lawcommissionofindia.nic.in/reports/Report277.pdf


Volume 1                                     SYIN & SERN LAW REVIEW                                          Issue 2 
 

SPRING 2021 | VOLUME 1 | ISSUE 2 44 

2. Indirectly via the Rule of Law 

These provisions essentially point out an era where the existence of sovereign immunity was 

vanishing. Along with these cases where sovereign immunity was directly held to be of 

lessening effect, some cases on the Rule of Law pointed out the exhausting status of 

sovereign immunity. The first case of this category was the case of A D M Jabalpur v. 

Shivkanth Shukla58. The court here dealt with the persisting question as to whether the 

principle of Rule of Law existed in any Indian law other than Article 21 of the Constitution.59 

The question concerned the suspension of Articles 1460, 2161, and 2262 of the Constitution 

of India from enforcement during the proclamation of an emergency. While the majority, in 

this case, denied the assertion to the question, it was Justice H.R. Khanna’s dissenting 

opinion that was of the utmost value and became a lead for future cases. Justice Khanna 

observed, "Even in absence of Article 21 of the Constitution, the State has got no power to 

deprive a person of his life and liberty without the authority of law. Without such sanctity 

of life and liberty, the distinction between a lawless society and one governed by laws would 

cease to have any meaning. Rule of Law is now the accepted norm of all civilized societies”.63 

His view in the judgment was highly progressive; a need of the hour. 

Afterwards, in the case of Chief Settlement Commissioner Punjab v. Om Prakash and Ors64, the 

Supreme Court observed that the most important feature of the Indian constitution is the 

'Rule of Law' concept and that the whole constitution revolves around that. If any 

administrative action does not meet with standards of the Rule of Law, it is eligible to be 

struck off as and when the matter is brought into notice by the affected person or group of 

persons. Extending further via the case of Satvant Singh Sawhney v. D. Ramarathnam65, the apex 

court had held that if an executive action operates prejudicially to any person, some 

legislative authority must expressly support it on reasonable grounds. 

In the leading case of Secretary, State of Karnataka and Ors. v. Uma Devi and Ors.66, the 

Constitution Bench of the court had laid down the essential idea of upholding Article 14 

read with Article 1667 in every case. The court held that the “Rule of Law” is at the centre 

and a court in contravention of the spirit of our Constitution could pass the core of the 

Constitution of India and hence, no order could be passed. Essentially, the courts are 

restricted from passing any order which contravenes or derogates Article 14 and Article 16 

of the Constitution. It has to uphold these articles in every case, as these articles together 

represent the Rule of Law. Further, the Apex Court came up with the ‘Basic Structure 

doctrine’ in the landmark judgment of Kesavananda Bharati v. State of Kerala68. It upheld the 

 
58 A D M Jabalpur v. Shukla, SCC 521 (1976). 
59 id. 
60 INDIA CONST. supra note 11. 
61 INDIA CONST. supra note 23. 
62 INDIA CONST. art. 22. 
63 id. 
64 Commissioner v. Prakash, SCR 655 (1969). 
65 Sawhney v. Ramarathnam, SCR 525 (1967). 
66 State of Karnataka v. Devi, Civil App 3595-3612 of 1999 (2006). 
67 INDIA CONST. art. 16. 
68 Bhart.i v. State of Kerala, 4 SCC 225 (1983).  
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Rule of Law as the most intrinsic and crucial part of the said basic structure. Being the 

foremost ingredient in the list of essentials, any act of the Legislature or Parliament, showing 

that how the Rule of Law is at an upper hand over all the other authorities of men could 

never amend this feature of the Rule of Law. 

The Indian constitution has made sure that the Rule of Law is maintained in the country in 

some form or the other. The Courts also attempt to maintain the Rule of Law in the country 

on their behalf. This is primarily done by referring to the original legislative intent behind 

the disputed provision in cases where the language or the applicatory principles of the 

provision are unclear. The apex court in the case of Union of India and Anr. v. Raghubir Singh69 

enumerated that a substantive amount of degree that governs the functioning of the state 

and its subjects, flows from the decisions of the courts in India. 

After having many judgments on the status of sovereign immunity in India, it is an 

established fact that sovereign immunity is not applicable in India anymore. But notably, the 

functions performed by the sovereign have expanded enough that the sovereign performs 

functions in almost every sphere of work today. If no immunity is granted to the government 

for performing such functions, it will in fact be a disincentive for it to indulge in those 

spheres of work for public welfare.70 It is practically impossible to completely discard the 

immunity accorded to the sovereign.71 Hence, to keep the essence of the non-applicability 

of sovereign immunity in India, we have created a special form of liability and certain 

exceptions to it. To put it simply, exceptions have been created from the general liability of 

the government, to hold it not liable in certain cases.  

A general contractual liability arises in every case when a government enters into a contract, 

technically called a government contract or a public contract. For contracts to be 

government contracts, there are three necessities: The contract must - qualify under Section 

10 of the Indian Contract Act72, qualify under Article 299 of the Constitution of India73, and 

one of the parties shall be the government. In such contracts, the government is held liable 

at par just like the other individuals. However, in the underlined types of contracts, a 

government will not be held liable and will be absolved of its liability. 

Contract of service employment- A contract between the government and an individual. 

When it starts, it is a contract. But when an individual accepts the contract, the contract gets 

governed by statutes and gets extra immunities by the virtue of that statute. So, in such cases, 

the contractual relationship is equal to contract + statutory provisions, i.e. not a pure 

contract. Hence, such forms of contracts are not recognized as government contracts. 

 
69 Union of India v. Singh, SCR 316 (1989). 
70 Francis, supra note 26. 
71 Morley’s Digest, supra note 25. 
72 Indian Contract Act, § 10, (1872). 
73 INDIA CONST. art. 299. 
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Statutory contract- As against a government contract that is entered in the executive 

capacity, a statute gives power to the government to enter such contracts. 

Both the Statutory and Service Employment contracts get immunity expressly and externally 

from other statutes, and hence, are an exception to the general rule of no sovereignty. If the 

'government contract' lacks certain essentials, it will cease to be a government contract and 

hereafter will not attract any liability. Generally, if it is a government contract, the liability of 

the government will be equal to that of a private individual. But once the contract is 

unenforceable under Article 299, the contract would be invalid, and the government would 

not be liable. 

But to avoid individuals from suffering a loss due to this easy exemption of government 

from its liability, an exception has been created to this exception. If this exception applies 

and a contract ceases to qualify as a government contract, the government will still be liable 

to repay any loss caused to the private party by the termination of such a government 

contract. If the government was subjected to unjust enrichment from the party, it will be 

liable to recoup the party’s loss. 

Apart from the contractual liability of the government, the government has been awarded 

liability based on the 'act of state' principle.74 Synonymous to the contractual liability, the 

liability of the sState in India exists for its tortious acts as well. The state will have vicarious 

liability for the acts of its servant, be it authorized or unauthorized.75 

CRITICISM AND CONCLUSION 

The practice of sovereign immunity finds its roots in erstwhile centuries, where the sovereign 

used to be immune to reprimands for any wrongs done. The outright immunity to the 

sovereign turned out to be disastrous for the public rights. History represents the potential 

annihilation that absolute sovereign powers and protection can cause. Be it the killing of 

Jew-masses in the Gas Chambers of Germany, the Massacre of Peterloo, the Jallianwala 

Bagh Massacre of India, Chinese troops storming the Tiananmen Square in China, etc.; all 

are instances of sovereign atrocities left facing no repercussions. Since the crimes committed 

by the state are wrapped under the age-old doctrine of “the king can do no wrong", states, 

where sovereign immunity applies, may still have such barbaric acts covered under the ambit 

of protection bestowed by the doctrine of sovereign immunity.  

With the transformation of the structure of societies and that of the models of ruling 

authorities, the world has become more liberal in its approach regarding the notion of rights 

and equality. During the past few years, civilians have essentially chosen to identify and 

determine their rights by a more objective weightage. The government is knowingly an 

ensemble with a lot of helpers who indeed are the state machinery that many times commit 

wrongs and crimes for fulfilling their larger motive. Considering the part incidents and the 

 
74 Rao and Co. v. State of A.P., 6 SCC 205 (1994). 
75 A.R. Blackshield, Tortious Liability of Government: A Jurisprudential Case Note, 8 JILI 1966 (Nov. 22, 2020) 
https://www.jstor.org/stable/43949926?seq=1 

https://www.jstor.org/stable/43949926?seq=1
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aforementioned known fact, the citizens have actively protected their rights while being 

more conscious and alert as against the embezzlement of their rights. Obliged to 

accommodate public demands, people-elected-governments have been making laws 

inclusive of the general principles of Natural Justice that leave almost no scope for 

arbitrariness and following the constitution which inherently ensures certain fundamental 

rights. This has now become a practice and has been ensured by the courts thereto.  

Amid such practices of incorporating Natural Justice Principles and ensuring fair play by the 

government towards the civilians, a question arises against the persisting practice of 

sovereign immunity regarding the arbitrariness it carries by attributing a differential 

treatment to the government as compared to the citizens, for the commitment of similar 

wrongful acts. With the current laws being circumventing from arbitrariness and 

favouritism, the existence of such laws raises questions over the efficiency of the impact of 

the right laws. Mulling over the question, intrinsic doubts concerning the necessity and 

rationale behind the continuance of such principles transpire.  

Though the pile of cases indicated the resulting uselessness and ineffectiveness of the 

doctrine of sovereign immunity in India along with the Rule of Law, the case of State of 

Andhra Pradesh v. Challa76 clearly and categorically denied any utility of the provision in the 

present context. Though the judgments do not accord any exhaustive list of when a function 

would be immune and when not, it has been ensured that immunity will be granted only in 

‘statutory contracts’ and the exceptional case of rare cases in the current times. Whatever 

the case may be, now there is at least a clarity on the most prominent issue. These issues 

being: whether all the other general-public-activities undertaken by the government of India 

will be considered as its sovereign activities or not; and whether such activities will be 

immune by sovereign immunity or not. The answer is certainly in negation, for both the 

questions. Neither will such activities be called sovereign functions, nor any sovereign 

immunity will govern them. But there are certain exceptions to the rule. Certain specific 

kinds of contracts have been existing in India which do not attract any liability for the wrongs 

of the government.  

These provisions being outcomes of judgments cannot be considered a determined law. But 

this certainly leads us to the trend and practice of the courts in India regarding the 

simultaneous keeping of the provision of sovereign immunity and the Rule of Law. 

Conclusively, India can be said to have a stricter interpretation of the provision of sovereign 

immunity, attributing more liability to the government for its functions and lesser immunity. 

India is equating the liability of the government more than that of other individuals. India 

has a greater regard for the Rule of Law, but partial sovereign immunity still existing. 

 
76 State of Andhra, supra note 54. 
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ABSTRACT 

The advancement in technology has made earlier impossible tasks possible. Accelerating 

desire for technological excellence has pushed India into an intricate conveyor of the research 

and development industry (R&D), giving rise to the novel technique of “Genetic 

Engineering” (GE). This paper sets a discourse on the expansion of methods used in 

genetic engineering such as altering genes (Gene modification) in humans , selective breeding 

(GMOs) to recombinant deoxyribonucleic acid (rDNA), human germline, and the 

CRISPR/Cas9 technology. With bacterial genome editing becoming old hat, researchers 

have turned to various agricultural operations, genetically modified babies, and therapeutic 

advantage of the technology. The underpinning object of altering and manipulating the 

genes points toward the scientific avenue of receiving the desired traits in humans which 

would have been impossible naturally.  The dialogue space for using advanced agricultural 

practices and technologies in the past few years has been regarded as an intense debate on 

the adoption of Genetically Modified (GM) crops becoming one of the most contentious 

issue. The introduction of Genetic engineering technique in humans, though used for 

treating the illness falls short on ethical grounds. Hence, by dint of this paper, we have 

expatiated on the environmental hazards associated with GE in crops and humans, 

“Ethical guidelines” consigned by ICMR (Indian Council of Medical Research), and its 

effects. Further, the legal position of India as one of the early birds to have absorbed and 

introduced the concept of GE in comparison to other countries has been outlined. In 

conclusion, we have recommended suggestions for policy makers to strike a balance between 

the risks and benefits of this technique.  

Keywords: Genetic Engineering, CRISPR, Genetically Modified Crops, 

Ethical Guidelines, rDNA 
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STEPPING INTO NEO-DIGITALIZATION  

“Genetic engineering has never been about saving the world; it’s about controlling the world”.1 

The advent of technology in leaps and bounds makes inconceivable tasks possible. The 

continuous spurring of technology forms a cornerstone for debate on contentious issues 

and its impaction diverse sectors. Genetic engineering is one such novel technique which 

grapples with the implications of the ethical and legal vacuum. 

Traditionally, humans used to manipulate the genomes indirectly by regulating breeding and 

selecting offspring with desired traits. But with the enhancement of technology, genetic 

engineering involved the direct manipulation of one or more genes to give it a desired 

phenotype.2 

According to the ‘Rules for Manufacture, Use, Import, Export and Storage of Hazardous 

Micro-Organisms/Genetically Engineered Organisms or Cells Rules, 1989 (Rules of 

1989)’,‘Genetic engineering’ means “the technique by which heritable material, which does not usually 

occur or will not occur naturally in the organism or cell concerned, is generated outside the organism or the 

cell is inserted into said cell or organism. It shall also mean the formation of new combinations of genetic 

material by incorporation into a host cell, where they occur naturally (self-cloning) as well as modification of 

an organism or in a cell by deletion and removal of parts of the heritable material”.3 Thus, genetic 

engineering is an umbrella term for such biotechnological solutions involved in mutilating 

genes of living organisms, extending not only to microorganisms but also to crops and 

humans.   

Genetic engineering is a combination of various biotechnological mediums such as 

“recombinant DNA,” “gene targeting”, or “genome editing”.4 Genome editing (also called gene 

editing) is a group of technologies that gives scientists the ability to modify an organism's 

DNA. These technologies allow genetic material to be added, removed, or altered at some 

particular locations in the genome.5 It means that the pieces of DNA are combined with 

other pieces of parental DNA. This process is something which is engineered in the 

laboratory and then propagated in any number of different organisms that range from 

 
1 Vandana Shiva; https://www.newyorker.com/magazine/2014/08/25/seeds-of-doubt  
2 Government of United States, Genetic engineering, NATIONAL HUMAN GENOME RESEARCH INSTITUTE (oct.18, 2020, 
10:04AM), 
https://www.genome.gov/geneticsglossary/GeneticEngineering#:~:text=Genetic%20engineering%20is%20the%2
0process,selecting%20offspring%20with%20desired%20traits. 
3 Ministry Of Environment & Forests, The Manufacture, Use, Import, Export And Storage Of Hazardous Micro-Organisms 
Genetically Engineered Organisms Or Cells Rules, 1989, NATIONAL BIODIVERSITY AUTHORITY (oct.18, 2020,10:04AM), 
http://nbaindia.org/uploaded/Biodiversityindia/Legal/28.%20Rules%20for%20the%20manufacture,%20use%20i
mport%20export%20and%20storage%20of%20hazardous%20microorganism%20genetically%20engineered%20org
anisms%20or%20cells,%201989.pdf 
4 PGed, Personal Genetic Education Project (oct.18, 2020, 10:04 AM), https://pged.org/genetic-modification-
genome-editing-and-crispr/# 
5 Genetic Home Reference, What are genome editing and CRISPR-Cas9?, MEDLINE PLUS (oct.18, 2020, 10:04 AM),  
https://ghr.nlm.nih.gov/primer/genomicresearch/genomeediting 
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bacterial cells to yeast cells, to plants and animals.6 Whereas, Recombinant DNA (rDNA) 

refers to the artificial formulation of a singular molecule by incorporating two or more 

DNA.7 They are constructed in laboratory through genetic recombination of at least two 

strands of dissimilar gene material, which would not be found together naturally in a 

genome8 such as exotic crossbreeds in pets. 

However, the belief that genetic engineering will be the key to unlock a more glorious future 

suffers from a lack of systematic clinical research and regulation along with the impediment 

of ethical issues as it still remains a major road block  in the process of translation from the 

bench to bedside. 

SCIENTIFICALLY INDUCED CROPS AND LIFE STOCKS 

Basic problems associated with agriculture, especially crop production spreads across India, 

from a lack of machinery, soil fertility, fertilizers to low yielding seeds.9Thus it would be fair 

to argue that in such a situation, technology seems like a companion for resolving some of 

the acute issues related to crop production in India. 

1. Genetically Modified Crops (GMC)in India. 

1.1 Modern vs. Traditional  

The journey of creating genetically modified organisms (GMOs) was initiated in 1973.Since 

then, the novel technology of gene modification (GM) through rDNA has become 

recognized in agricultural industry of India. According to Genetic Engineering Appraisal 

Committee (GEAC), GMO or living modified organism refers to any organism whose genetic 

material has been modified through a laboratory-based transfer of such genetic material 

from another organism.10 Thus, GM directly interferes with the DNA of the crops under 

laboratory observation rather than subjecting the cultivation to controlled pollination as a 

traditional means of modifying crops.11 

 
6 David M. Bodine, Genetic Engineering, NATIONAL HUMAN GENOME RESEARCH INSTITUTE (oct.18, 2020, 
10:04AM),https://www.genome.gov/genetics-glossary/Genetic-
Engineering#:~:text=Genetic%20engineering%20is%20the%20process,selecting%20offspring%20with%20desired
%20traits. 
7 Ghagne, Shridhar and Nerli, Rajendra and Baligar, Prakash and Hiremath, Murigendra, Status and Application of 
Recombinant DNA Therapeutic Products Used in Clinical Practices: An Indian Scenario, SSRN(oct.18, 2020, 10:04 
AM),http://dx.doi.org/10.2139/ssrn.2783940. 
8 Shinde, S & Chavhan, S &Sapkal, Sandip & Shrikhande, V., Recombinant DNA Technology and its Applications: A Review, 
4 IJOMR 79-88. (2018)http://www.medipharmsai.com/home/article_abstract/103 
9 Takashi Sato, Problems in Field Crop Production, Asian Survey, 8(10) JAPANESE SCHOLARSHIP ON SOUTHEAST ASIA: 
SELECTED STUDIES 829-835, (1968). 
10 Ministry of Environment, Forest and Climate Change, Genetically Modified Crops – An Overview ,The Genetic 
Engineering Appraisal Committee (GEAC), (oct.18, 2020, 10:04 AM),   http://www.geacindia.gov.in/resource-
documents/17_2-Genetically_Modified_Crops_An_Overview.pdf. 
11 Ministry of Environment, Forest and Climate Change, Genetically Modified Crops – An Overview, THE GENETIC 

ENGINEERING APPRAISAL COMMITTEE (GEAC), (oct.18, 2020, 10:04 AM),   http://www.geacindia.gov.in/resource-
documents/17_2-Genetically_Modified_Crops_An_Overview.pdf. 

https://dx.doi.org/10.2139/ssrn.2783940
http://www.geacindia.gov.in/resource-documents/17_2-Genetically_Modified_Crops_An_Overview.pdf
http://www.geacindia.gov.in/resource-documents/17_2-Genetically_Modified_Crops_An_Overview.pdf
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Human controlled pollination practices such as controlled use of animal pollinators have 

been used for ages in India.12 Production of cotton, tomato, brinjal, soybean, cumin, okra, 

chillies are a few examples where human controlled pollination is used.13 Even though 

animal pollination is a natural technique for the modification of crops but it has its own set 

of drawbacks.14 

The leisurely pace of controlled pollination coupled with challenging habitat, pests, dynamic 

ecosystem, a lack of adequate funds to ensure natural modification of crops, a lack of 

necessary-skilled techniques, and high expectation of financial gain proves to be an 

expensive affair for the front-line cultivators themselves.15 On the contrary, gene 

modification in crop production although alike to controlled pollination is manually 

supervised but allows direct injection of desirable DNA of closely or distantly related 

organism, further removing the undesirable traits.16 Moreover, GMO are developed in a 

much more precise and comparatively shorter time span under observation of strict 

laboratories17 such as Network of GMO Testing Laboratory of India (NGLT).18 

1.2 Procedural Intricacy  

Gene editing in the GMOs is achieved through intricate scientific procedures namely 

identification/extraction, cloning, transforming and selection.19 

Firstly, the ‘extraction’ process commences with the identification of the desired gene 

possessed by the host crop.20 Then the identified gene is located and isolated (snipping off 

the trait) from the host crop. After running observational test under registered NGTL on 

the snipped gene, next step is ‘cloning’.21 For gene cloning, the snipped gene is to be 

attached to a carrier to transfer the desired DNA into the cell of guest/modifying crop. For 

DNA to be transferred, one of the method is Agrobacterium approaches.22 Agrobacterium, 

a naturally occurring microorganism, itis the only organism known for inter-kingdom 

transfer of genes.23 Hence, the selected gene is engineered into the transferred DNA (T-

DNA) of the bacterial plasmid, which further integrates itself to the chromosomes in the 

 
12 Chaudhary, O.P. & Chand, R., Economic benefits of animal pollination to Indian agriculture, 87 IJAS, 1117-1138, (2017). 
13 Chaudhary, O.P. & Chand, R., Economic benefits of animal pollination to Indian agriculture, 87 IJAS, 1117-1138, (2017). 
14 Chaudhary, O.P. & Chand, R., Economic benefits of animal pollination to Indian agriculture, 87 IJAS, (2017). 
15 Food And Agriculture Organization of the United Nations, The Pollination of Cultivated Plants a Compendium for 
Practitioners: A compendium for practitioners Volume 1, GREEN INDUSTRY PLATFORM  (oct.18, 2020, 10:04 
AM),http://www.fao.org/3/i9201en/I9201EN.pdf. 
16 Meenakshi Raina, Pankaj Pandotra, R.K. Salgotra, Sajad Ali, Zahoor A. Mir, Javaid Akhter Bhat, Ajaz Ali, Anshika 
Tyagi, and Deepali Upadhahy, Genetic Engineering and Environmental Risk, SPRINGER INTERNATIONAL PUBLISHING AG, 
Springer International Publishing, (oct.18, 2020, 10:04 AM), DOI 10.1007/978-3-319-64501-8_4 
17 TAKASHI SATO, supra note 9.  
18 The Ministry of Environment, Forest & Climate Change, about NGLT, Network of GMO testing laboratories (NGLT) 
India (oct.18, 2020, 10:04 AM), http://gmolabs.nbpgr.ernet.in:9090/. 
19 The Energy and Resources Institute, Status of Genetically modified (GM) crops in India , TERI (oct.18, 2020, 10:04 
AM), https://www.teriin.org/library/files/GM-crops-in-India.pdf. 
20 The Energy and Resources Institute , Status of Genetically modified (GM) crops in India, TERI (oct.18, 2020, 10:04 
AM), https://www.teriin.org/library/files/GM-crops-in-India.pdf. 
21 TAKASHI SATO, supra note 9. 
22 TAKASHI SATO, supra note 9. 
23 5 Komari, T., & Kubo, T., MOLECULAR IMPROVEMENT OF CEREAL CROPS : ADVANCES IN CELLULAR AND 

MOLECULAR BIOLOGY OF PLANTS 43–82. (Vasil I.K. ed. Kluwer Academic Publishers 1999).  

http://gmolabs.nbpgr.ernet.in:9090/
https://www.teriin.org/library/files/GM-crops-in-India.pdf
https://link.springer.com/book/10.1007/978-94-011-4802-3
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cell of the guest plant to complete the T-DNA transfer.24 Before the T-DNA is latched to 

the guest, a carrier package is mixed, which includes a ‘selectable marker gene’ to recognize 

the ‘transformants’ i.e. to differentiate the plant cells that has adopted the modified gene 

from the ‘non-transformants’.25 Further transformation occurs when the picked 

transformants are inserted into bacterium to generate multiple copies of the desired trait. 

Once the plant cells have completely adopted the modification, the healthy cells are selected 

to be grown under observation until they produce seeds to ensure the modified crops can 

be sowed naturally.26 

As far as India is concerned, in 1965-66, Dr. M.S. Swaminathan also known as ‘the father of 

green revolution’27 introduced and further worked towards the development of the high 

yielding varieties of crops28 under the High Yielding Varieties Programme (HYVP) which 

was an attempt to metamorphose the Indian agricultural system.29 Subsequently, the first- 

commercialized genetically modified, non-food plant product that is Bt cotton hit the 

market.30 The rationale behind developing Bt cotton genetically was over-infestation of 

bollworms which destroyed heathy cotton balls and the lack of resistant trait available in 

closely related crops to cotton.31 Thus, the cultivator’s plight turned the researchers away 

from conventional breeding to gene modification. GMO marked whole set of advantages 

like disease and insect resistance, high yielding and nutritional value, potential extension in 

the shelf life of fruit, and the slow aging process.32 

2. Asymmetry between Technology and Ecology: Effects of Intervention 

2.1 Environmental Assessment by Parliamentary standing committee 

Since Bt cotton was made commercially available in 2002, various genetically engineered 

crops have been approved for confined field trials since then. Such GE crops include brinjal, 

cabbage, chickpea, mustard and okra tested for insect resistance, abiotic stress tolerance, and 

hybrid seed production.33 Thus, ahead-to-head competition among the developed and 

developing countries marked negligent attitude towards proper ecological balance that 

should have been prioritized.  Acknowledging the wide span of environmental risk, India 

 
24 United States Department of Agriculture, Biology and Control of Crown Gall (Agrobacterium tumefaciens) , UNITED 

STATES DEPARTMENT OF AGRICULTURE (oct.18, 2020, 10:04 AM), 
http://archive.bio.ed.ac.uk/jdeacon/microbes/crown.htm. 
25 MEENAKSHI RAINA et. Al., supra note 16. 
26 MEENAKSHI RAINA et. Al., supra note 16. 
27 Sandhya Ramesh, How MS Swaminathan, father of India’s Green Revolution, got GM crops ‘all wrong’, The Print, 
(oct.18, 2020, 10:04 AM), https://theprint.in/science/how-ms-swaminathan-father-of-indias-green-revolution-got-
gm-crops-all-wrong/166011/ 
28 M. Lakshmikumaran, Innovation, Economic Development, and Intellectual Property in India and China, ARCIALA Series on 
Intellectual Assets and Law in Asia 367-386(Liu KC. Racherla U. Ed. Springer, Singapore 2019). 
29 Planning commission of India, The high yielding varieties programme in India (1970-75) , NITI Aayog, (oct.18, 
2020, 10:04 
AM),https://niti.gov.in/planningcommission.gov.in/docs/reports/peoreport/cmpdmpeo/volume2/thy.pdf. 
30 UNITED STATES DEPARTMENT OF AGRICULTURE, supra note 24. 
31 TAKASHI SATO, supra note 9. 
32 CHAUDHARY, O.P. & CHAND, R., supra note 13. 
33 Vibha Ahuja, Regulation of emerging gene technologies in India, BMC Proceedings (Oct.18, 2020, 10:04 
AM),https://doi.org/10.1186/s12919-018-0106-0. 
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ratified the Cartagena Protocol on Biosafety to the Convention on Biological 

Diversity,34which is an international agreement acting as a framework for safe handling, 

transport and use of living modified organisms that may have adverse ecological impact due 

to a raise in modern biotechnology.35 

Even after adoption of the Cartagena protocol since 2000, the flaws of environmental 

regulation have forced India to revaluate the well-established procedure set forth to ensure 

ecological safety. The exponents of the prevalent use of GM crops consider rDNA 

technologies as an alternative to provide food safety but many experts and reports have 

suggested that expectation over GM crops to achieve food safety and security is not the 

sustainable way.36 

Firstly, the trumpet over the success of Bt cotton can be called superficial as its cultivation 

has been observed to have adverse effect on soil fertility as it can secrete toxins from its 

roots into the soil.37 Moreover, parliamentary standing committee on science & technology, 

environment & forests in its 301th report38discovered that the government agencies are 

portraying a rosy picture claiming that the increase in the volume of production of cotton 

was due to the introduction of Bt cotton. However, on the contrary, the substantial increase 

in the production of cotton is a result of more areas being harvested for cotton cultivation, 

fertile areas, and a significant increase in irrigation39. Further, the committee also found that 

even though in the initial stage of cultivating Bt cotton, when it was covering only 12% of 

the total cotton produce, there was a reported decrease in the pesticide use and infestation 

of boll worms in 2012. But as the produce share of bt cotton grew to 95% by 2015, a new 

sucking pest called pink boll worm was discovered that was resistant to Bt cotton and again 

the use of pesticides increased rapidly.40 

 
34 Convention on Biological Diversity , The Cartagena Protocol on Biosafety, Convention on Biological Diversity (Oct.18, 
2020, 10:04 AM), 
https://bch.cbd.int/protocol/#:~:text=The%20Cartagena%20Protocol%20on%20Biosafety%20to%20the%20Con
vention%20on%20Biological,diversity%2C%20taking%20also%20into%20account. 
35 Convention on Biological Diversity , The Cartagena Protocol on Biosafety, Convention on Biological Diversity (Oct.18, 
2020, 10:04 AM), 
https://bch.cbd.int/protocol/#:~:text=The%20Cartagena%20Protocol%20on%20Biosafety%20to%20the%20Con
vention%20on%20Biological,diversity%2C%20taking%20also%20into%20account. 
36 Manish Shukla, Khair Tuwair Al-Busaidi, Mala Trivedi & Rajesh K. Tiwari, Status of research, regulations and 
challenges for genetically modified crops in India, 9(4) GM Crops & Food 173-
188(2018),https://doi.org/10.1080/21645698.2018.1529518 
37 CHAUDHARY, O.P. & CHAND, R., supra note 13. 
38 Rajya Sabha Secretariat, Three Hundred First Report “Genetically Modified Crops and Its Impact on Environment”, Parliament 
of India Rajya Sabha (oct.18, 2020, 10:04 AM) 
http://164.100.47.5/newcommittee/reports/EnglishCommittees/Committee%20on%20S%20and%20T,%20Env.
%20and%20Forests/301.pdf. 
39 Rajya Sabha Secretariat ,Three Hundred First Report “Genetically Modified Crops And Its Impact On Environment”, Parliament 
Of India Rajya Sabha (oct.18, 2020, 10:04 AM) 
http://164.100.47.5/newcommittee/reports/EnglishCommittees/Committee%20on%20S%20and%20T,%20Env.
%20and%20Forests/301.pdf.  
40 Supra 31. 

https://bch.cbd.int/protocol/#:~:text=The%20Cartagena%20Protocol%20on%20Biosafety%20to%20the%20Convention%20on%20Biological,diversity%2C%20taking%20also%20into%20account
https://bch.cbd.int/protocol/#:~:text=The%20Cartagena%20Protocol%20on%20Biosafety%20to%20the%20Convention%20on%20Biological,diversity%2C%20taking%20also%20into%20account
https://bch.cbd.int/protocol/#:~:text=The%20Cartagena%20Protocol%20on%20Biosafety%20to%20the%20Convention%20on%20Biological,diversity%2C%20taking%20also%20into%20account
https://bch.cbd.int/protocol/#:~:text=The%20Cartagena%20Protocol%20on%20Biosafety%20to%20the%20Convention%20on%20Biological,diversity%2C%20taking%20also%20into%20account
https://doi.org/10.1080/21645698.2018.1529518
http://164.100.47.5/newcommittee/reports/EnglishCommittees/Committee%20on%20S%20and%20T,%20Env.%20and%20Forests/301.pdf
http://164.100.47.5/newcommittee/reports/EnglishCommittees/Committee%20on%20S%20and%20T,%20Env.%20and%20Forests/301.pdf
http://164.100.47.5/newcommittee/reports/EnglishCommittees/Committee%20on%20S%20and%20T,%20Env.%20and%20Forests/301.pdf
http://164.100.47.5/newcommittee/reports/EnglishCommittees/Committee%20on%20S%20and%20T,%20Env.%20and%20Forests/301.pdf
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Second, the ‘killing trait’ introduced in GM crops is concerning as it has the ability to destroy 

biodiversity.41 Like the illegal cultivation of HT (Bt) cotton in India, the district authorities 

are unable to control the production of Ht cotton also known as Herbicide-tolerant Bt (HT 

(Bt)) Cotton.42 As herbicide is a poison which is sprayed as pesticide to kill unwanted 

vegetation but when subjected to over use can kill cotton plant too. Ht(Bt) cotton is not 

approved by GEAC, still farmers are preferring Ht(Bt) cotton as it would be herbicide 

resistant and would act like an ‘ingrown pesticide’. However, on the contrary it would also 

act as a killing machine for significant insect, pollinators, birds, and unsuspecting animals 

(non-target organisms) who might get poisoned on consumption of Ht(Bt) cotton.43 

Third, the strict scrutiny assessment laid down in various rules and authorities falls short in 

the very basic system of data collection. According to the standing committee, the existing 

systems like Assessment of Food/Feed and Environmental Safety (AFES)44 of GM crop 

along with other environmental assessment procedure do not directly collect the data from 

independent agencies rather the assessment is predominantly based on the information 

provided by the applicant himself.45 Furthermore, the claims over the safe consumption of 

GM crops for humans and their ecological sustainability are based on secondary data 

provided by the Agri-biotech companies.46 These secondary data can be subject to bias and 

manipulations by Agri-biotech companies.47 Hence, the absence of independent long-term 

scientific studies projects the baseless claim of the government regarding the safety of GM 

crops. Independent scientific studies have shown possible health effects on animals. These 

studies showed that when rats were exposed to such transgenic potatoes or soya suffered 

abnormal young sperm. Whereas in cows, buffalo, goats, pigs, grazing on Bt-maize or 

modified cottonseed and corn showed complications including early deliveries, infertility, 

abortions.48 

Moreover, when it comes to the notion of growing resistance, if boll worms can grow 

resistance to evolve into pink boll warms, so can humans. GM crops induced with antibiotic 

resistance can trigger allergies as well as resistance to antibiotic medications. Transgenic 

crops such as GM potato being one of the many modified crops, tested under confined field 

 
41 Timothy Leslie and Randa Jabbour, Genetically Modified Crops and Biological Conservation on Farmlands, 
American Museum of Natural History, (oct.18, 2020, 10:04 AM)https://www.amnh.org/research/center-for-
biodiversity-conservation/resources-and-publications/lessons-in-conservation/volume-9 
42 CHAUDHARY, O.P. & CHAND, R., supra note 13. 
43 Sukhbir Siwach, Explained: The GM cotton conundrum, Indian Express Limited (oct.18, 2020, 10:04 AM), 
https://indianexpress.com/article/explained/explained-the-gm-ht-bt-cotton-conundrum-5823356/. 
44 The Centre for Genetic Manipulation of Crop Plants (CGMCP), Assessment of Food/Feed and Environmental 
Safety of GE Mustard, India Environment Portal,(oct.18, 2020, 10:04 
AM),http://www.indiaenvironmentportal.org.in/files/file/genetically%20engineered%20mustard.pdf 
45 Rajya Sabha Secretariat, Three Hundred First Report “Genetically Modified Crops And Its Impact On Environment”, Parliament 
Of India Rajya Sabha (oct.18, 2020, 10:04 AM) 
http://164.100.47.5/newcommittee/reports/EnglishCommittees/Committee%20on%20S%20and%20T,%20Env.
%20and%20Forests/301.pdf. 
46 Rajya Sabha Secretariat, Three Hundred First Report “Genetically Modified Crops and Its Impact on Environment”, Parliament 
of India Rajya Sabha (oct.18, 2020, 10:04 AM) 
http://164.100.47.5/newcommittee/reports/EnglishCommittees/Committee%20on%20S%20and%20T,%20Env.
%20and%20Forests/301.pdf. 
47 Id. 
48 Behrokh Mohajer Maghari, Ali M. Ardekani, Genetically Modified Foods and Social Concerns, 3(3) Avicenna J Med 
Biotechnol 109–117 (2011). 
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trials, is supposed to be packed with 60% more protein and fungal resistance, hence can 

adversely affect human health.49 GM potato tested in India is alleged to cause antibiotic 

resistance when consumed by animals and humans.50 Antibiotics are the most common 

medications prescribed for treating and preventing bacterial infections and the antibiotic 

resistance causes the bacteria to change the response towards the antibiotic medications 

(develop resistance).51 According to WHO, antibiotic resistance is one of the leading threats 

for global health and food security.52 Thus the whole notion of GMO being safe and 

promoting food security falls into a pit of confusion and contradictions as noted by the 

parliamentary standing committee on science & technology, environment & forests in its 

301th report,53 according to the committee: 

“In view of the above, the Committee is at a loss to understand as to why the Government is pushing for 

GM crops without even having thoroughly assessed its environmental impacts, even when the desired result of 

increased productivity could be achieved through our own traditional methods of farming and the long-term 

benefits of GM crops were under a doubt”.54 

2.2 Legal Conundrum 

There is no specific legislation that deals with the regulation of GMOs as a whole. But there 

are statutes such as the Biological Diversity Act, 2002, which deals with the issues related to 

sustainability, conservation of biological resources like genes, and benefit-sharing to produce 

improvised crops.55 Whereas, Food Safety and Standards Act, 2006, regulates the 

distribution, storage, sale, and import of genetically modified food.56 But there are no 

operational provisions in these acts which specifically counters issues related to GMOs and 

their illegal use.57 

 
49 Vibha Ahuja, Regulation of emerging gene technologies in India, 12 a BMC Proceedings (2018). 
50 Ritu Mathur, Genetic Engineering and Biosafety in the use of Genetically Modified Foods, 1 IJASRM 
(2018).http://ijasrm.com/wp-content/uploads/2018/02/IJASRM_V3S1_438_76_82.pdf. 
51WHO, Antibiotic resistance, World Health Organization (oct.18, 2020, 10:04 AM) https://www.who.int/news-
room/fact-sheets/detail/antibiotic-resistance. 
52 Supra note 42. 
53 Rajya Sabha Secretariat ,Three Hundred First Report “Genetically Modified Crops And Its Impact On Environment ” , 
Parliament Of India Rajya Sabha (oct.18, 2020, 10:04 AM) 
http://164.100.47.5/newcommittee/reports/EnglishCommittees/Committee%20on%20S%20and%20T,%20Env.
%20and%20Forests/301.pdf. 
54 Rajya Sabha Secretariat ,Three Hundred First Report “Genetically Modified Crops And Its Impact On Environment”, Parliament 
Of India Rajya Sabha (oct.18, 2020, 10:04 
AM)http://164.100.47.5/newcommittee/reports/EnglishCommittees/Committee%20on%20S%20and%20T,%20
Env.%20and%20Forests/301.pdf. 
55 Ministry of Environment and Forests, The Biological Diversity Act, 2002, INDIA CODE,(oct.18, 2020, 10:04 AM) 
https://www.indiacode.nic.in/bitstream/123456789/2046/1/200318.pdf 
56 Ministry Of Law And Justice, Food Safety and Standards Act, 2006, FOOD SAFETY AND STANDARDS 
AUTHORITY OF INDIA, (oct.18, 2020, 10:04 AM) https://fssai.gov.in/cms/food-safety-and-standards-act-
2006.php 
57 The Ministry of Environment, Forest and Climate Change, regulatory framework for genetically engineered (GE) in India, 
GEAC, (oct.18, 2020, 10:04 AM) plantshttp://www.geacindia.gov.in/resource-documents/13_2-
Regulatory_Framework_for_GE_Plants_in_India.pdf 
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The Rules for Manufacture, Use, Import, Export and Storage of Hazardous Micro-

Organisms/Genetically Engineered Organisms or Cells Rules, 1989 (Rules of 1989),58 do 

not resolve the underlying problem of possible environmental degradation and human 

health.59 The 1989 rules provide biosafety standards and punitive actions for non-

compliance but still fails to include vital legal notions such as the polluter's pay and the 

precautionary principle.60 

The precautionary principle is well-recognized under Principle 15 of the Rio Declaration on 

Environment and Development.61 It is also one of the objectives under Article 2(2) of the 

Cartagena protocol.62 

The principle states that Government agencies must analyse and assess the risks related to 

handling, transportation, and modern biotechnology63 in the environment. It also puts the 

onus of liability on the developer, mandating the Government to undergo critical risk 

assessments to warn the potential victims.64 This principle has been recognized in various 

cases like the Taj Trapezium case65 and Calcutta canneries case.66 

Moreover, under article 10(6), the protocol mandates the responsible governmental agencies 

to endure scientific certainty, information, and knowledge to minimize risk.67 Furthermore, 

under article 21, the protocol suggests that the summary risk assessments should not be 

confidential and readily available to the general public.68  

Another vital concept called the 'polluters pays' principle has also been incorporated under 

the Cartagena protocol.69 It recommends rectifying the environmental damage that occurred 

 
58 Ministry Of Environment & Forests, The Manufacture, Use, Import, Export And Storage Of Hazardous Micro-Organisms 
Genetically Engineered Organisms Or Cells Rules, 1989, National Biodiversity Authority (oct.18, 2020,10:04AM), 
http://nbaindia.org/uploaded/Biodiversityindia/Legal/28.%20Rules%20for%20the%20manufacture,%20use%20i
mport%20export%20and%20storage%20of%20hazardous%20microorganism%20genetically%20engineered%20org
anisms%20or%20cells,%201989.pdf 
59 Bhuvan Bhaskar Jha & Ashutosh Shankar, Evaluating The Law On Regulation Of Genetically Modified Crops In India, 
MANUPATRA(oct.18, 2020, 10:04 AM) http://docs.manupatra.in/newsline/articles/Upload/F622B184-AACE-
4235-9188-00A4C07AD9DD.%20Bhuvan%20Bhaskar%20Jha%20&%20Ashutosh%20Shankar__Civil.pdf 
60 supra note 36. 
61 Secretariat of the Convention on Biological Diversity , Rio Declaration on Environment and Development , the 
Convention on Biological Diversity(oct.18, 2020, 10:04 AM),https://www.cbd.int/doc/ref/rio-declaration.shtml 
62 Id. 
63 V. Venkatesan, Legal Struggle, The Frontline, (oct.18, 2020, 10:04 AM),https://frontline.thehindu.com/cover-
story/article30179446.ece 
64 MINISTRY OF LAW AND JUSTICE, supra note 56. 
65 Mc Mehta v. Union of India, AIR 1997 SC 734. 
66 Mc Mehta v. Union of India AIR 1997 2 SC 411430. 
67 Secretariat of the Convention on Biological Diversity, Cartagena Protocol on Biosafety To The Convention On 
Biological Diversity, the Convention on Biological Diversity (oct.18, 2020, 10:04 AM) 
https://www.cbd.int/doc/legal/cartagena-protocol-en.pdf 
68 Id. 
69 Executive Secretary of Cartagena Protocol On Biosafety To The Convention On Biological Diversity, Cartagena 
Protocol On Biosafety Summary Of Submissions By Parties Received By The Executive Secretary On Liability And Redress, Convention 
On Biological Diversity (oct.18, 2020, 10:04 AM),https://www.cbd.int/doc/meetings/lr/eglr-01/information/eglr-01-
inf-03-en.pdf 
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at the source while holding the polluter responsible for the damage.70 The principle puts the 

burden of liability on the producer of the harmful substance.71 

These principles can be associated with section 15 of the Environment Protection Act,72 

1986. Under section 15, the central government, authorized officer, or a person after 60 

days’ notice to central government or authorized officer can register a complaint against any 

developer acting in contravention to the provisions of the act.73  

Apart from EPA, under the 1989 rules, genetically modified organisms or products are only 

classified into appropriate schedules based on their risk intensity.74 However, there are 

competent authorities available to deal with risk assessment75 but the existing legislations or 

rules, such as EPA or 1989 rules do not adequately fulfil the requirements of the protocol.  

In January 2004, a PIL by Gene campaign,76 an advocacy and research organization 

dedicated towards food and livelihood safety,77 asked for the reconstruction of the GM 

regime (regulations and related authorities).78 The PIL incorporate the absence of 

precautionary principle and polluter’s pays principle along with other lacunas in the system.79 

The organization also sent some recommendations to the Department of Biotechnology 

(DBT) to reconstruct the GM risk assessment system later completely denied by the 

authority.80 

A few of the issues which were both addressed in the PIL, and the report of the 

parliamentary standing committee are:- 

A. Transparency and possible biases - the Gene campaign suggested that GEAC should 

be more transparent, competent, and accountable.81 The campaign stated GEAC's failure to 

 
70 Id. 
71 The Organisation for Economic Co-operation and Development (OECD), ENVIRONMENTAL PRINCIPES 
AND CONCEPTS, OECD (oct.18, 2020, 10:04 AM) 
https://www.oecd.org/officialdocuments/publicdisplaydocumentpdf/?cote=OCDE/GD%2895%29124&docLang
uage=En 
72 The Environment (protection) Act 1986 s.15. 
73 The Environment (protection) Act 1986 S. 15. 
74 Ministry of Environment and Forestry, Rules For The Manufacture, Use, Import, Export And Storage Of 
Hazardous Micro Organisms, Genetically Engineered Organisms Or Cells, Indian Council of Agricultural Research 
Biosafety Portal (oct.18, 2020, 10:04 AM), https://biosafety.icar.gov.in/wp-content/uploads/2015/11/Rules-
1989.pdf 
75 Id. 
76 Gene Campaign (a Society registered under 
The Societies Registration Act, 1860), Writ Petition (CIVIL) NO. 606/2007 ,The Gene Campaign (oct.18, 2020, 10:04 
AM),https://genecampaign.org/wp-content/uploads/2014/07/pil-Against-Deregulation-of-GM-Foods.pdf 
77 Gene Campaign (a Society registered under 
The Societies Registration Act, 1860), About Us, The Gene Campaign (oct.18, 2020, 10:04 
AM),https://genecampaign.org/about-us/ 
 78Gene Campaign (a Society registered under The Societies Registration Act, 1860),Gene Campaign for legal action 
on GMOs , The Gene Campaign (oct.18, 2020, 10:04 AM)https://genecampaign.org/gene-campaigns-legal-actions-
on-gmos/ 
79 MINISTRY OF LAW AND JUSTICE, supra note 56. 
80 Supra note 69. 
81 Supra note 69. 
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comprehend the effects of using Bt cotton over a long period.82 Likewise, the GEAC failed 

to stop the illegal modification and trials of various genetically modified crops such as Ht(bt) 

cotton.83 Several states such as Maharashtra and Telangana have reported illegal production 

GM seeds.84 The GEAC also lacks transparency while arriving at a decision based on 

scientific materials.85 Example, when GEAC decided to allow commercial field trials for 

(Bt)brinjal which was later sent into the moratorium period by The Ministry of 

Environment, Forest and Climate(MoEF).86 Although lack of transparency and competence 

may lead to harmful effects on human health and the environment, the committee would 

not be held liable as the 1989 rules are silent about the same.87 Thus lacks accountability. 

Moreover, the 1989 rules do not provide for an established procedure to deal with illegal 

farming, lack of transparency, accountability, and competence of GEAC.88 

B. Lack of long-term scientific researches - the efficacy of GM crops can be determined 

by undergoing scientific testing. Such can be duly noticed as scientists are involved panels 

and boards formed under government agencies. However, a lack of transparency poses 

problems to meet the required international requirements. According to a report published 

by WHO in 2017, microbial pest control agent Bacillus thuringiensis (Bt) has nominal 

adverse effect on non-target organisms and humans.89 However, vegetative Bt or other 

forms of Bt with Bc-like toxins that may have adverse effects on humans are yet to be 

known.90 Another loophole is the use of studies and reports submitted by the developer to 

the GEAC rather than independent researchers.91 In the case of Bt brinjal, the committee 

established by MoEF saw divided opinion of well-known scientists over the nutritional value 

and effect on biodiversity on the release of Bt brinjal.92 Later, an expert committee appointed 

by the Supreme Court of India banned the release of Bt brinjal on account of lack of 

scientific consensus.93  

C. Right to be informed- non-confidentiality is a vital principle under Cartagena protocol.94 

Despite that, the governmental agencies are allowing field trials without publishing scientific 

 
82 Journal of Pesticide Reform, Bacillus Thuringiensis (B.T.), ECOLOGICAL AGRICULTURE PROJECTS, (oct.18, 2020, 
10:04 AM)https://eap.mcgill.ca/MagRack/JPR/JPR_22.htm 
83 Sukhbir Siwach, Explained: The GM cotton conundrum, INDIAN EXPRESS LIMITED (oct.18, 2020, 10:04 AM), 
https://indianexpress.com/article/explained/explained-the-gm-ht-bt-cotton-conundrum-5823356/. 
84 Anubhuti Vishnoi, Govt advisory on illegal 'Genetically Modified' crops soon, THE ECONOMIC TIMES,(oct.18, 2020, 
10:04 AM), https://economictimes.indiatimes.com/news/economy/agriculture/govt-advisory-on-illegal-genetically-
modified-crops-soon/articleshow/73346749.cms?from=mdr 
85 Nupur Chowdhury And Nidhi Srivastava, Decision on Bt-Brinjal: Legal Issues, ECONOMIC AND POLITICAL 

WEEKLY (oct.18, 2020, 10:04 AM), https://www.jstor.org/stable/25664325?seq=1 
86 Id. 
87 Supra 66. 
88 Id. 
89 Environmental Health Criteria 217, Environmental Health Criteria For 
Bacillus Thuringiensis , World Health Organization (oct.18, 2020, 10:04 
AM),,https://www.who.int/ipcs/publications/ehc/en/EHC217.PDF 
90 Id. 
91 Supra 56. 
92 Aniket Aga , Serious concerns over Btbrinjal, The Hindu,(oct.18, 2020, 10:04 
AM),https://www.thehindu.com/opinion/op-ed/serious-concerns-over-bt-brinjal/article28022577.ece 
93 Id. 
94 Supra 62. 
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studies in the public domain.95 The gene campaign PIL also raises this issue of lack of 

information and public participation over GM crops.96 However, steps towards transparency 

were seen in the case of Bt brinjal, but the same cannot be said about trials of Bt rice and 

the release of Bt cotton.97 

D. Lack of liability- The polluters pay principle is adopted since the 1970s by the 

Organisation for Economic Co-operation and Development (OECD) or OECD 

countries.98 However, to relate this principle with agriculture or genetically engineered crops 

is challenging as it involves farmers as producers.99 Farmers cannot be held liable for their 

gullible nature. They may lack intention, can be influenced by companies and, lack finance. 

Even if farmers are responsible for the possible environmental damage, they cannot pay for 

the cost of compensation. The scientist or companies involved in GMOs should be held 

liable if any subsequent danger occurs to the consumption of such certified GMOs. The 

authority involved in certifying these GMOs should also be held responsible for not taking 

adequate precautions. 

Along with the above-mentioned issues, lack of information about test protocols, 

independent test laboratories, annual reviews are some of the risks which remain 

unnoticed.100 These issues are in violation of not only the Cartegena protocol but also the 

precautionary principle and 'polluters pays' principle.  

2.3 Innovators Concern: IPR and Genetic Engineering 

Revolutionary innovations and the creators contribute immensely towards the model use of 

technology. Thus, such highly influential discoveries like genetically modified crops entail 

protection under various intellectual property rights. But the question arises as to what 

extent the rights of innovators of transgenic crops are protected? Can patents protect the 

illegal use commercial genetically modified crops? 

Intellectual property rights related to genetically engineered crops/ seeds are still 

unrecognized in the legal system. In 1995, the Agreement on Trade-Related Aspects of 

Intellectual Property (TRIPS), a comprehensive multilateral agreement on intellectual 

property, was signed by 164 member countries.101 The TRIPS Agreement sets out minimum 

standards of protection for its member countries concerning intellectual property including 

patents.102 India being a signatory of the TRIPS agreement under Article 27.3b103 harmonizes 
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with the provisions related to plant variety protection (PVP) through the protection of plant 

varieties and farmers’ rights act, 2001(PVR Act).104 

PVP is an alternative protection regime to patents specifically designed for agro-

biotechnology (crop research and development).105 India does not provide for patents 

concerning plant variety.106 Hence PVR Act plays a significant role in recognizing farmers 

and plant breeder contributions in the research and modification of commercially available 

crops.107  

The PVR Act and subsequent establishment of the PVP regime work towards food security, 

biotechnological conservation, benefit-sharing, and importance to farmers and plant 

breeders than commercial breeders involved in industrial use.108 However, there have been 

speculations that allowing patents for the transgenic crop has more benefits than following 

the PVP regime.  

The PVR act has its shortcomings, like the benefit-sharing regime. The benefit-sharing109 

under the act provides that individuals, organizations even, villages, and the local community 

can send claims over a protected variety.110 Such a program can more likely spread the initial 

research in the public domain which may be illegally appropriated. Moreover, the claimed 

right should be in respect of a registered ‘variety’.111 If a 'variety’ is not registered then any 

person can use the initial research to develop a newer 'variety'.112 Second, the criteria for 

registering the 'variety' adopted from the UPOV Convention under the act does not provide 

any alternative criteria.113 Hence this makes it extremely difficult for the farmers to register 

the 'variety'.114 As a result, even with the highest number of farmer's variety applications the 

number of certifications so granted is less.115  

Patent systems are the most preferred form of protection used by genetic engineering 

companies for commercial use.116 The patent provides exclusive rights over the engineered 

material and prevents knowledge exposure in the public domain.117 Thus these exclusive 
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rights over the knowledge of the 'engineered material' and subsequent confidentiality may 

prevent illegal use and duplicity by the general public.118 Hence this may curb illegal 

production of genetically modified crops as the information would not be available for 

possible reverse engineering.119 However, the plant patent system will create a monopoly 

having moral and ethical consequences.120   

Even though the patenting system can provide more commercial success, confidentiality, 

and better protection to the innovator's rights. Whether or not it is better than the PVP 

regime and protects from the illegal use of GMOs is not apparent. 

GENOME EDITING: THE MANIPULATION OF GENES BY SCIENCE IN 

HUMANS   

Louise Brown, the first woman to be born with IVF technique in the year 1978 stumped the 

world as it was the most remarkable breakthrough of the 20th century. Now, the world is 

again grappling to accept the scientific innovation of ‘genome editing” which alters the genes 

to get the desired traits of the human baby.  

The discovery of DNA, enabled the scientist to deliberately intervene in the selected genome 

for extracting desired human traits to arrange them in future children.121 

The fundamental reason of discovering such a novel technique was to harness the potential 

of science to remove human illness. As the genes are responsible for transferring genetic 

disorders, genetic engineering is expected to be a panacea for all patients. Scientists all over 

the world are improving the existing technologies and developing safer products for curing 

genetic disorders in humans.  

It is further characterized, based on two gene therapies, one germanile therapy and the other, 

somatic therapy. The germanile therapy has the power to alter the DNA which passes to the 

future generation while the somatic therapy targets the non- reproductive cells which affects 

only the recipient of the therapy. Like in 2015, the scientists cured a one-year-old name Layla 

to fight her leukaemia by using the somatic therapy known as the “TALENs”.122 However, 

these techniques are still surrounded by ethical concerns. 

1. Deeper Look into the Technique: CRISPR 

Since the late 2000s, the scientists have kept themselves busy with the “genome editing”. 

Now, the focus of research has shifted from correcting the genetic disorders to treating the 

multiple disorders efficiently in the clinics. The scientist’s aim was to formulate a method 
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using this technique to grant “powers” to an individual by altering its DNA to improve his 

quality of life and provide the requisite platform to the genetically modified human beings.123 

Thus, development of “CRISPR”, short for “Clustered Regularly Interspaced Short 

Palindromic Repeats”, acted like molecular scissors, has taken the field of science by surprise 

as it was inspired by the method used by bacteria to protect itself against viruses.124 

The dawn of the most remarkable technique, CRISPR has widened the horizon when it 

comes to the scope of genetic engineering field. CRISPR has revolutionized genetic 

manipulation as it is simpler, faster, cheaper, accessible, and efficient than the other genome 

editing techniques.125 The experiments done on mice, have soon been developed into diverse 

fields of biology and humans. With its rapid development the scientists are keen to apply 

this technique without defining its bounds.  

1.1 Putting CRISPR to Work: The Process 

The two components to the CRISPR system are: a molecule known as a “guide RNA” 

(gRNA), which has the exact same sequence as the target site in the genome; and a 

“nuclease” (i.e., a DNA-cutting molecule) called Cas9.126 

The crispr-cas9 technique which has the power to target the entire genetic code or alter the 

DNA, which behaves like a molecular scissors to cut paste on DNA strands containing the 

genetic information. After identifying the specific location on the DNA strand which has to 

be edited the cas9 protein cuts off the location from the strand. Once the DNA is cut, 

researchers use the cell's own DNA repair machinery to add or remove pieces of genetic 

material or modify the DNA by substituting an existing segment with a customized DNA 

sequence.127 

In other words, the cas9 protein forms a complex with gRNA in the cell; the complex then 

attaches to the similar genomic DNA sequence; the Cas9 cuts the double strands of the 

DNA and then the programmed or the edited DNA is inserted into the cells. 

1.2 Benefits of CRISPR  

1.2.1 Enhancing the Immune System  

The mandate of this novel method concerns to formulate a formidable immune system for 

the patients who have undergone transplants as the transplanting cells are perceived as 

foreign to the body and in response, the immune cells reject the transplant cells leaving the 

body affected.   
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When the results of IPSC (induced pluripotent stem cell)128 did not impede the stem cells to 

reject the cells during transplantation, scientists resorted to CRISPR technology. They 

created a universal iPSC, using CRISPR/Cas9 genome editing to alter three genes and make 

the cells ‘invisible’ to the immune system.129 By transplanting human iPSCs into humanized 

mice, the researchers found that the cells did not evoke any form of immune response and 

were able to evade the radar of the immune system.130 It was concluded that this was the 

world’s first universal cell which was engineered using CRISPR technique to eradicate the 

problem of stem cell rejection, marking it as an achievement in the field of stem cell therapy. 

The scientist now aimed at producing a technique coupled with advances in 3D printing of 

organs to apply CRISPR technique which may result in an ‘invisible’ kidney, lung or heart.131 

1.2.2 HIV Resistant  

Dr. He Jiankui, the brain behind this technology revealed to the world that the premature 

twin daughters, the world’s first known gene-edited human babies have been born by 

altering their embryos to make them resistant to their father’s HIV infection. The reason for 

the doctor to develop a HIV resistant gene by mutation instead of developing a technique 

of editing a gene which could offer protection from familial hypercholesterolemia, was the 

injustice done to the HIV positive parents who were barred from getting fertility treatment 

in China.132 

He stated, “Gene surgery is another IVF advancement” and granted a ray of hope for the 

parents who cannot conceive, and therefore “need this technology”. He collected the non-

viable embryos from the IVF clinics, then injected the cas9 on the HBB gene which causes 

thalassemia and cut out the disease-causing region. The twins born showed satisfactory 

results, one of them showed that her DNA was successfully edited while the other was 

partially edited, making it unclear whether it would resist HIV.133 He highlighted that this 

technique is used for healing, enhances the memory and the learning power of the genetically 

edited baby.  

However, after this, the doctor did not receive the intended reaction, but was called as selfish 

and fame driven, with the Centre for Genetics and Society (CA, USA) labelling it as the work 

of “a grave abuse of human rights”.134 This further a attracted profound question on the 

ethics of this technique. It was not welcomed and condemned for altering the embryos, as 
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these genes would be transferred to the future generation posing risk to their life and side-

lining the humans who are already suffering from the disabilities. 

2. Guidelines for Ethical Concerns of Genome Editing 

Genetic engineering has exalted the status of a novel technology, it has to face the slings and 

arrows of ethics. Different countries have different approaches towards its legality and have 

issued various ethical guidelines for the same. Based on concerns about ethics and safety, 

germline cell and embryo genome editing are illegal in many countries.135 

2.1 International Initiatives and Guidelines   

Though the new biomedical tools have brought in excitement in the scientific community 

by making it achievable to change the DNA sequence of living organisms, the question of 

ethics worry the scientists of the technology which was developed with ease and precision. 

The prime concern is the “off target editing” of any gene as it can impair the cognitive 

functions and may not prove to be effective if used for the enhancement purposes. The 

researchers further worry about obtaining the consent from the prospective parents when 

the risks of this technology are unknown. With the onset of such a vehement technique, the 

class distinction is sure to exist, as, the wealthy people will be able to access it formerly and 

the disparities between the non-treated patients will prevail.136 As a result to counter the 

prevailing issues many initiates have been taken.  

The International Hap Map (short for “haplotype map) Project is a scientific effort to 

identify common genetic variations among people. The collected data helps the scientists 

and the researchers to find the genetic differences and their response to medicines and the 

environmental factors. The genetic variants which are known as SNPS, represents the 

variations in person’s DNA. As it would be time consuming and expensive for the 

researchers to indulge in initial research to determine such variants.137 Thus it can provide 

more accessibility among desired parents due to cost cut in the initial research.  

The U.S. National Academy of Sciences, the U.S. National Academy of Medicine, the Royal 

Society, and the Chinese Academy of Sciences hosted an international summit in December 

2015 to answer the governance issues associated with human gene editing. The report 

titled “Human Genome Editing: Science, Ethics, and Governance” was published in 2017 

which stated the minutes of the summit. It highlighted that the present legislations to 

regulate the usage of genome editing suffers from safety, technical, and ethical barriers. The 

report concluded that the gene therapy trials should be limited to the practice of treating 

disease or disability, and also the public participation be given paramount stature in the 

enhancement of this technology.   
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China hasn’t devised a law pertaining to this technique but in 2003, it stated that genetic 

manipulation of human gametes, zygotes and embryos for reproductive purposes is 

prohibited. While the 2017 report from the USA National Academies of Sciences, 

Engineering and Medicine didn’t ban this technique but restricted its usage to medical 

reasons in the absence of reasonable alternatives, and with maximum transparency and strict 

oversight.138 

2.2 India and Ethics  

The Indian Council of Medical Research (ICMR), a government organization, in the 

National Ethical Guidelines for Biomedical and Health Research involving human 

participants has stated that Technology should not be exploited for pre-implantation genetic 

screening, creation of designer babies, sex selection, etc.139 

The changes in genome editing are limited to somatic cells which don’t get passed to the 

next generation but affects certain tissues. However, the changes made to genes in eggs or 

sperms known as the germline cells have the possibility of being passed to the future 

generations which is considered to be unethical as it will promote class distinction amongst 

the babies with deformities.140 Enhancing the normal traits and perfecting the baby with 

desired result attracts the question of safety, justice and equity etc.  

Though, the field of stem cells has taken a big leap globally in the study of biomedical 

research. The unscientific and unethical stem cell therapy has posed a threat to the well-

being of vulnerable individuals. In lieu of the above statement, the National Guidelines for 

Stem Cell research were issued.  

As per the guidelines, stem cell used in patients could only be done under the purview of a 

monitored clinical trial with the intent to advance science and medicine, and not for any 

therapy. With this stringent rule, use of stem cells in patients outside an approved clinical 

trial would be considered as unethical and a malpractice.141 

Moreover, the guidelines have also highlighted the prohibitive areas of stem cell research.142 

The restricted areas are research related to human germ line gene therapy and reproductive 
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cloning,143 in vitro culture of intact human embryos,144 use of genome modified human 

embryos, germ-line stem cells or gametes for developmental propagation145 and breeding of 

animals in which any type of human stem cells have been introduced at any stage of 

development.146 Therefore, the genome editing technology must go through a rigorous 

scrutiny to let the future generation reap the benefits.147 

CONCLUSION 

Does the efficacious nature of genetic engineering override its cynical effects?  

With countries like USA spending about 518 million dollars towards research related to 

genetic engineering,148 there is absolutely no denial that we are experiencing the outbreak of 

biotechnology where different countries have made their attempt to answer the above 

question. Though India has succeeded in developing few regulations and legislations such 

as Environment Protection Act, 1986, the GEAC and 1989 rules, it still falls short on 

transparency, efficient implementation and conducting long -term scientific research.  

The USA and Japan focus more on the initial research and analysis as compared to India. 

Japan has a risk-level based system developed, wherein it first determines the level of risk 

i.e., high, medium, or low to regulate them accordingly. Whereas USA involves ab initio-

based approach where it runs the test or trials on equal risk basis.149 

The USA Japan and EU involved themselves into the public consultation scheme, making 

them aware about the pros and cons of the GMOs. In USA, the National Environmental 

Policy Act 1970, provides for accurate scientific analysis, expert agency comments, and 

public scrutiny over the major decisions of the federal government over projects involving 

question of environment.150 Other countries like Canada formed a royal commission on 

latest reproductive technological initiative, which travelled the country holding public 

hearings.151 European Union (EU) provides for a detailed procedure for public consultation. 

It is more inclined towards genetically modified crops by encouraging public domains to 

provide information on subsequent products that can affects biodiversity.152 They alter 
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government’s decisions through public scrutiny and exert pressure on the government to 

ensure adequate environmental assessment. In the end alternatives such as public 

consultation would ensure proper scrutiny and scientific based risk recognition systems 

would benefit in terms of GMOs. Though genetic engineering has widened the scope of the 

scientific field, it still raises profound questions on the unintended consequences of this 

technology. Tampering with the genetic code in human beings has been regarded as the 

most contentious issue. The editing done by this technique is irreversible, unsafe, and 

unethical. Hence, the Indian legislators shall formulate such rules and regulations which 

supervises its usage and consists of a clause to penalise the defaulter. India can also learn 

from countries like USA, Japan, and EU about high public scrutiny schemes and risk based 

scientific approach towards GMOs. Moreover, the off-target editing, or the mutation 

elsewhere shows that the edited cells might trigger cancer, or disrupt the genes and impair 

their functions. Hence, the application so formulated should outweigh the risks.  

From gene editing of babies to gene modification of crops, promotion, and acceptance of 

technology without conclusive scientific results would only cease the natural process of 

evolution. As said according to Darryl R.J. Macer in his book Shaping Genes: Ethics, Law 

and Science of Using Genetic Technology in Medicine and Agriculture, “it has been claimed 

that genetic engineering is like a nuclear science, as both confer a power on humans for which they are not 

psychologically and morally ready”.153 Thus, a risk benefit analysis of Genetic Engineering should 

be done.  
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Commissions, no major changes have been incorporated. This manuscript provides certain 

suggestions comparing various models existing in foreign countries for benefitting the 

administration of justice and upholding the spirit of the provision. 
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INTRODUCTION  

The Code of Civil Procedure, 19081 (hereinafter referred to as ‘Code’) provides for civil 

disputes in India with the appropriate procedures. It has undergone numerous amendments 

to uphold the aims of delivering justice and being efficient for its people. However, the 

number of on-going litigations across the country are astronomically high. Thus, faster 

adjudication becomes an essential tool for the public concerning the costs and time which 

are attached to the normal civil suits. It is to this aspect section 89 of the Code becomes an 

alternative for the parties involved in a suit to opt for faster disposal of cases through the 

process of Alternate Dispute Resolution (hereinafter referred to as ‘ADR’). However, this 

section has many issues in its drafting which has led to several hindrances in its 

implementation by the Judiciary, and thus, it must be redrafted or modified to serve the 

object which it aspires to achieve. 

Section 89 of the Code brings relief to the parties as well as to the civil courts with its main 

objective to facilitate out-of-court settlements to reduce litigations and thus, the burden on 

the Judiciary. The provision states that in cases where the courts apprehend a probable 

settlement acceptable to the parties, the court will formulate the terms of the settlement and 

after getting an affirmation from the parties on the same, will refer them to either  arbitration, 

conciliation, judicial settlement or mediation.2 Furthermore, it also states that the applicable 

acts for the aforementioned dispute resolutions i.e. Arbitration and Conciliation Act, 1996; 

The Legal Services Authority Act, 1987 and a compromise for opting mediation.3 This 

provision should be read harmoniously with Order X (Rules 1A-C) which discusses the 

examination of the parties.4 

LEGISLATIVE BACKGROUND 

Section 89 was introduced via the Civil Procedure Code (Amendment) Act, 19995 (with 

effect from 2002) and was later repealed by the Arbitration Act, 1940 (section 49).6 However, 

after introducing more types of dispute resolution methods apart from arbitration, the 

section was again revived with the emphasis on the recommendations from the 129 th Law 

Commission Report7 and the Malimath Committee Report8 where  the object was to uphold 

the aim with which the Code was enacted i.e. to deliver justice and provide for efficient 

working of the system. These Committee formulations were with an objective of providing 

a timely disposal of the immense litigations and to come up with an efficient remedy to 

tackle such a system. The Law Commission emphasized the need for a more amicable 

 
1 The Code of Civil Procedure, 1908, No. 5, Acts of the Parliament, 1908 (India). 
2 Id., §89(1). 
3Id., §89(2). 
4Id., Order 10, Rule 1A-1C. 
5 Code of Civil Procedure (Amendment) Act, 1999, No. 46, Acts of the Parliament, 1908, §7. 
6 The Arbitration Act, 1940, No. 10, Acts of the Parliament, 1940 (India), §49. 
7 Law Commission of India, Urban Litigation Mediation as Alternative to Adjudication, MINISTRY OF LAW AND JUSTICE 
(Sep 28, 2020, 10:14 AM), http://lawcommissionofindia.nic.in/101-169/Report129.pdf. 
8 Justice V.S. Malimath, Committee on Reforms on Criminal Justice System, MINISTRY OF HOME AFFAIRS (Sep 28, 11:00 
AM), https://www.mha.gov.in/sites/default/files/criminal_justice_system_2.pdf. 
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settlement of disputes between the parties.9 The Malimath Committee, on the other hand, 

recommended a mandatory provision to be included for referring  civil disputes for ADR.10 

An option to opt for a full trial, as per the Code, should be the last resort for the events 

wherein adoption of such resolution fails. 

ANALYSIS ON THE STANCE OF JUDICIARY 

In the case of H.V. Venkatesh v. Oriental Insurance Company Ltd.,11 Justices R. Raveendran and 

K. Manjunath highlighted the need for ADR vis-à-vis the current framework. They 

acknowledged the rise in cases burdening the Judges in such courts with the same and a 

delay in disposing the cases leading to negative consequences and eroding the confidence of 

the public towards the justice delivery system.12 Their main argument laid down was: 

“When memories of litigation tend to be unpleasant and harsh, there is a tendency on the part of the 

litigant to avoid approaching the Courts, for relief, but seek remedy outside the legal framework…. In 

this background, it became necessary to seriously consider the need to encourage alternative dispute 

resolution methods”.13 

Now, the case of Salem Advocate Bar Association v. Union of India14 is the first precedent whereby 

the Judiciary looked into the constitutional validity of the 1999 Amendment that inserted 

section 89 into the Code. The case had recognized the intention behind enacting this section 

as stated above. The Court stated that the drafting of the section was not perfect and had 

some “creases that were required to be ironed out”. The court suggested a creation of the 

Committee for such purposes which was made later.15 The Court in light of the observations 

made by the Committee noted that while referring a case for ADR, the terms of an 

agreement need to be formulated and specified while acknowledging that the term ‘may’ in 

the provision is limited to the reformulation of the terms post the observations by the 

parties.16 Moreover, the Committee had also recommended that the Government should 

consider bearing the costs of ADR as the parties may not be inclined to follow such dispute 

resolution mechanisms because costs of ADR are relatively higher than the cost of filing a 

suit in the civil courts.17 

Furthermore, an issue pertaining to Clause (d) of Section 89(1) was raised in this case 

regarding finalization of the terms of compromise i.e., whether such terms are finalized in 

the mediation or in the courts. As per the Court, Clause (d) states that when mediation 

succeeds, the mediator will report to the Court and the Court will ‘effect’ the compromise 

through a decree after serving a notice and hearing to the parties.18 It also stated that the 

 
9 Law Commission of India, supra note 8.  
10 Justice V.S. Malimath, supra note 9. 
11 H.V. Venkatesh v. Oriental Insurance Company Ltd., ILR 2002 KAR 3666. 
12 Id. 
13Id. at 3667. 
14 Salem Advocate Bar Association v. Union of India, AIR 2003 SC 189. 
15 Id. 
16Id. 
17 Salem Advocate Bar Association v. Union of India, (2005) 6 SCC 344. 
18Id. at 377. 
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Judge is not barred from hearing the matter if the mediation fails because when they refer 

the matter to ADR the only question considered is whether or not there are reasonable 

grounds to expect that there will be a settlement.19 

Additionally, the case of Afcons Infrastructure Ltd. v. Cherian Varkey Construction Co. Ltd.20 

further clarified and pointed out the various issues in respect of this provision. The Apex 

Court formulated two issues regarding the procedure to be followed by a Court as per 

Section 89 and Order X Rule 1A and whether the consent of all the parties was necessary 

for arbitration or not.21 

The Court critiqued the application of section 89 as interpreted by the trial court categorizing 

it as ‘trial judge’s nightmare.’22 It stated that such interpretation led to ‘putting the cart before 

the horse.’23 The major observation was regarding the mix-up of the definitions of mediation 

and judicial settlement done by the provision which had an interchanged meaning leading 

to difficulties in its implementation.24 However, the provision tries to break the order by 

adopting a procedure that is to be used in the final stage of the conciliation by providing for 

it in the pre-ADR stage. Moreover, the Court further iterated the fact that a suit should be 

referred to ADR if and only if it ‘appears to the court for an existence of a settlement.’25 The 

Court in such a scenario must justify the non-referral of the suit which would be limited to 

disputes of public offences, serious offences in relation to fraud, forgery, etc. 

Post the Afcons case, the 238th Law Commission Report26 was constituted which 

emphasised the restructuring of the provision to remove/eliminate the ambiguity. Further, 

it specifically recommended for the referral of Section 89 to take place at the stage of framing 

issues to reduce the litigations since soon after the settlement, a copy to be provided to the 

required court. The Report also suggested for altering the Order X Rules concerning this 

provision.27 

CRITIQUE 

Upon observing the stance of the Judiciary and the Legislature on this provision, there are 

certain aspects that still need to be investigated and rectified in the light of Civil Suits. The 

bare interpretation of section 89 is problematic to the extent of being ambiguous with the 

above-mentioned drawbacks acknowledged by the Judiciary as well. It must be harmoniously 

read with Order X to seek the recourse of ADR after pleadings are conducted and before 

 
19Id. 
20 Afcons Infrastructure Ltd. v. Cherian Varkey Construction Co. Ltd, (2010) 8 SCC 24. 
21 Id.  
22Id. at 31. 
23Id.  
24Id. at 32. 
25Id. at 42. 
26 Law Commission of India, Amendment of Section 89 of the Code of Civil Procedure, 1908 and Allied Provisions, Ministry of 
Law and Justice, (Sep 28, 2020, 11:15 AM), http://lawcommissionofindia.nic.in/reports/report238.pdf. 
27 Id. 
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issues are framed. However, the Court in the Afcons case categorically stated that the Judge 

is not barred from activating this provision after the issues are framed.28 

While referring a case to ADR, the Court’s only important duty is to allocate the appropriate 

forum of ADR to the parties depending on the matter because the provision contains both 

adjudicatory and non-adjudicatory means and thus, the power which has been vested to the 

Judge by the Code should be applied cautiously. Any irrational decision can lead the case in 

hand to have a detrimental effect. For instance, arbitration is a form of adjudicatory ADR 

mechanism whereas others, as per the section, are non-adjudicatory ADR forums. There has 

been an implied duty of the Court to make the parties aware of such forums since if the case 

has been sent to the adjudicatory ADR forum i.e., arbitration, then it would be not possible 

for the case to revert to the courts from the said arbitration.29 

However, the provision mandates the Court to formulate the terms of the settlement to the 

parties, which is a lengthy process that puts unnecessary burden on the court. Moreover, 

this limits the powers of ADR mechanisms in resolving the disputes as they cannot deviate 

from the terms of the settlement as stated in the Salem Advocates case.30 These terms of 

settlement benefit only the mediator if and only if, the parties are satisfied with the terms of 

settlement framed by the Court. If the terms do not satisfy the parties, then the job of 

mediator becomes difficult as he cannot go outside the terms framed by the court. Moreover, 

in case the mediation fails, the matter reverts to the Court and then the Judge adjudicates 

from the same place where he left off the matter. 

Additionally, the section starts with the phrase “where it appears to the Court”31 and this 

plays a critical role towards making this provision to be directory and discretionary in nature. 

The presumption of the Court to opt for such methods in a just manner when it is satisfied, 

is highly problematic since no threshold to such satisfaction has been defined either by the 

legislation or by the precedents leading to a subjective and an open-ended interpretation by 

the courts. Such omission of the threshold could sometimes lead to a delay in justice; thereby 

causing injury to the parties and deviating from the purpose of the section.  

COMPARATIVE JURISDICTION 

In countries like United Kingdom (UK), the State has taken some steps towards encouraging 

the use of ADR. This had started with the genesis of the Civil Procedure Rules, 1998 where 

the court under Rule 1.4 (e) said that Courts must strongly encourage the use of ADR if it 

considers it  appropriate.32 One of the most important case law regarding this was Halsey v. 

Milton Keynes General NHS Trust ,33 where the Court explains the value of ADR and lays down 

some principles regarding its enforcement.34 However, courts have now gone far enough to 

 
28 Afcons Infrastructure Ltd. supra note 21 at 42. 
29 Id.  
30 Salem Advocate Bar Association, supra note 15. 
31 The Civil Procedure Code supra note 2. 
32 Civil Procedure Rules, 1999, rule 1.4(e) (United Kingdom). 
33 Halsey v. Milton Keynes General NHS Trust, [2004] 1 WLR 3002 (United Kingdom). 
34 Id.  
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make ADR mandatory as in the case of Lomax v. Lomax35, the English Court of Appeal held 

that a Judge can refer the case to ADR without the consent of one or both parties.36 This 

shows that the law is moving towards making ADR mandatory to reduce the burden of the 

courts. 

Whereas in the United States of America (USA), the district courts require the litigants in all 

civil cases to consider the use of ADR in the appropriate stage in their litigation.37 The 

district courts also have the power to exempt some cases from entering the domain of 

arbitration, rather than to form the rules in this case and thus, each district court must 

consult its bar association.38 USA has a very decentralized approach towards forming rules 

of arbitration as each district is directed to create their own rules mentioning a variety of  

specifications like mandatory consideration of ADR, confidentiality rules, etc. 

RECOMMENDATIONS AND SUGGESTIONS 

After analysing the anomalies mentioned above, there are certain recommendations that, if 

implemented, would carry out the intended purpose of such enactment of the section. 

Formulating the terms of the settlement in the Court while invoking section 89 is a time-

consuming task. Thus, it is suggested that the legislature divides the cases into categories of 

whether they can be settled through ADR mechanisms or not. For example, most property 

disputes or small cause disputes have an element of settlement in them as the parties want 

speedy justice. Such cases should go for ADR first and on the failure of this, the Court 

should be a secondary means for adjudication of the dispute. This acts as a disincentive for 

people to keep small cases for a long time as ADR is an expensive means of dispute 

resolution. While this disincentive may be wrong as it makes justice expensive, if the 

legislature makes a rule on shouldering the cost of ADR, as suggested by the Committee 

constituted in the Salem Advocates case,39 then ADR can be used to a great extent in the 

adjudication of civil matters. This suggestion is inspired by the model implemented in the 

UK which makes the use of ADR mandatory before asking the courts to resolve the dispute. 

If the above suggestion is implemented, there must also be an allied proviso stating that if 

the parties can prove the dispute cannot be solved by an ADR mechanism for reasons 

including the declaration of documents or a question of law then the matter should directly 

go to a civil judge and must not hinder the ADR mechanism. Also, for sensitive cases like 

family matters or cases that have a trace of criminal activity like fraud should not be hindered 

by ADR in its initial stages although they may be referred by the Court as per its discretion. 

 
35 Lomax v. Lomax, [2019] EWCA Civ 1467 (United Kingdom). 
36 Id.  
37 Alternative Dispute Resolution Act, 28 U. S. C. § 652(a) (1998). 
38 Id. clause (b). 
39 Salem Advocate Bar Association, supra note 15. 
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CONCLUSION 

Lastly, the case law and the various law commission reports have been quite critical regarding 

the application of this provision especially regarding the formulation of the terms of the 

settlement. An alternative remedy could be looked at in the form of erasing the boundaries 

set by the courts as present in the current regime. Instead, giving the ADR mechanisms a 

summary of the dispute would help such mechanisms pick up from where the Court left off 

and function independently for the parties in finding a settlement that suits them. This gives 

the mediator an independent role in adjudicating the dispute, ultimately reducing the burden 

of the Court. 

Section 89 was introduced with a good intention of speedy justice and reducing the burden 

of Courts through the medium of Alternate Dispute Resolution which helps in accessing 

justice without decreasing its quality. However, the section is riddled with anomalies which 

have reduced its efficiency and sometimes hinders the process of delivery of justice. India 

should adopt a hybrid model as recommended above instead of the procedure which is 

carried out in foreign countries. Even though there have been various recommendations 

pointed out by Judiciary and Commission Report, no major changes have been incorporated 

in the provision, and thus, for the section to serve its ultimate purpose, the ADR 

mechanisms should be allowed to function independently, and more cases should be 

referred to that system for reducing the number of litigations in courts and adding burden 

on the same. 
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INTRODUCTION 

The oath taken, the seven steps, Ijab-e-Qubool1serve to consolidate the foundation of the historically 

acknowledged sacrament of marriage. Solemnizing the marriage union creates and confers certain 

obligations and rights upon each spouse. The outset of the de-formalization process of the legal 

system dealing with divorce, maintenance, and other family matters dates back to 1976-1985, the 

Decade of Women.2 With the recorded rise of growing demands and efforts of the feminist movement, 

the 59th Law Commission of India Report, 19743 recommends radical steps of adopting a unique 

approach of promoting reconciliation and ensuring speedy settlement in disputes relating to marriage 

before trial. The implementation of various legislations governing domestic relations highlight the 

legislative intent of establishing the status and perceived roles of a husband and wife upon the 

spouses. In 1955, the codification and enactment of the Hindu Marriage Act, 1956, diluted the nature 

of marriage as a sacrament. However, the elements of this religious union have been safeguarded 

through the judicial interpretation of the Act. The performance of certain religious rites and fulfilling 

the requirements of consent and options to dissolve a marriage consolidates a Hindu Marriage.  

This paper divides into four sub-sections that deal with different facets of the law governing the 

dissolution of marriage in India, emphasizing the specific reliefs crafted under the above-mentioned 

statutes. First part of this paper embodies the research objective of this paper by tracing the evolution 

of the matrimonial relief of courts granting a decree of Restitution of Conjugal Rights (hereinafter 

referred to as RCR). Moving on, the second section grapples with the ratification of Section 9 of The 

Hindu Marriage Act, 1955 (hereinafter referred as HMA) and traces down the series of cases challenging 

the constitutional validity of such provisions relating to RCR. The third section affixes another 

perspective to the reading down of the RCR provisions across other personal law statutes. It is not 

simply an exclusive mechanism stipulated under the HMA. Subsequently, the fourth section 

examines the current law, contemporary developments, suggested reforms to the semantics of the 

transplanted relief of RCR in the Indian context; and links the concluding analysis of the leading 

research objective of this paper premised on the findings unfolded.   

AN INDIGENIZED LEGAL REMEDY TO FILL THE GAPS CREATED BY THE 

PUBLIC-PRIVATE DIVIDE IN INDIA  

The Indian legal system continues to clutch onto one of the many colonial gifts. In the late nineteenth 

century, it imparted the sustained entry of suits for restitution of conjugal rights into Indian courts 

from the English ecclesiastical law, which simultaneously gained recognition.4 The assortment of this 

old ecclesiastical remedy into the Indian legal system was on account of the principles of natural 

justice, good conscience, and equity. Before interacting with the trajectory of the historical 

developments of this concept by dissecting specific case laws, it is imperative to decipher the nature, 

meaning, and substance of such provisions encapsulating the relief of restitution of conjugal rights.  

The ecclesiastical courts in England crafted the remedy accessible to the deserted spouse. 

Enforcing a decree of RCR meant ordering the deserter to return to the society of their 

 
1 Ijab-e-Qubool refers to the proposal to marriage made by one party and the consent given by the other.  Such a ritual 
constitutes one of the essential elements validating marriages under Mohammedan law.   
2 The United Nations declared this time period as the “Decade of Women” while recognizing the need for access to 
justice and equity in law for women.  
3 Law Commission of India, 59th Report on Hindu Marriage Act,1955 and Special Marriage Act,1954 (March 1947).  
4 Sharma, Kanika. “Withholding Consent to Conjugal Relations within Child Marriages in Colonial India: Rukhmabai's Fight”, 38 
LAW AND HISTORY REVIEW 151, 24 (2020). 
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spouse and render their conjugal rights. Such a relief was actively employed as a tool for 

seeking an ancillary relief of securing maintenance. The Matrimonial Proceedings and 

Property Act, 1970 put an end to the action of RCR.5 In 1969, the working paper on family 

law and restitution of conjugal rights was published by the Law Commission. It provided 

the arguments in favor of the abolition of such a provision while categorizing it as a toothless 

order bringing the law into disrepute.6 In contrast to the developments in England that 

discredited RCR, this common law principle gained thrust in India. It ceased to be alien, 

which ensued from the Civilizing mission of the British Raj. Subsequently, it was expressly 

codified into Indian law by pegging it under Section 97 of HMA. 

The influence of RCR in India was significantly prominent, as in Kailash Wati v. Ayodhia 

Parkash (1977).8 The court held that a requisite incident of marriage that any working woman 

entering matrimony naturally consents to the apparent marital duty of living with her 

husband.9 The court recapitulated that only the husband possessed the right to choose and 

establish the matrimonial home. Over the years, as recorded that the incipient claims of RCR 

sparked two famous debates revolving around the public-private divide and age of consent 

–consequently allowing the recognition of women’s voices that were forcibly put to rest 

earlier. For instance, in the case of Dadaji Bhikaji v Rukhmabai (1884),10 the court departed 

from the precedents involving the relief of RCR. While investigating into an intelligent or 

personal consent of a woman, it challenges the link of age and consent under the colonial 

matrimonial law in India.11 During the late 19th century, the verdict of Justice Pinhey to 

rescind Dadaji Bhikaj’s claim of RCR over his wife, Rukhmabai, escalated into a verbal duel 

between the Anglo-Indian and native press.12 While dismissing the petitioner’s application, 

he regretfully observed that the transplanted relief of RCR in India originated from England 

under peculiar circumstances, and lacked foundation under Hindu law.13 

The radicalism associated with the subsequent constitutional challenges to RCR is analyzed 

against the backdrop of the public-private dichotomy. An overview of this protean 

distinction underlines different images of the social world driven by concerns that produce 

divergent problematics.14 The influence of modernity on the public-private binary marks the 

contradistinction between the general interests and private interests –with the former 

 
5 Kanika Sharma, Restitution of Conjugal Rights: A Pernicious Legal Transplant, LAW & HISTORY REVIEW  (May 1, 
2021, 3:54PM), https://lawandhistoryreview.org/article/kanika-sharma-restitution-of-conjugal-rights-a-pernicious-
legal-transplant/. 
6 The Law Commission, PROPOSAL FOR THE ABOLITION OF THE MATRIMONIAL REMEDY OF RESTITUTION OF 

CONJUGAL RIGHTS (London, Her Majesty's Stationary Office 1969). 
7 The Hindu Marriage Act, 1955, §9, No. 25, Acts of Parliament, 1955 (India). 
8 Smt. Kailash Wati v. Ayodhia Parkash, 1971 CLJ 109 (P & H). 
9 Kanika Sharma, Restitution of Conjugal Rights: A Pernicious Legal Transplant, LAW & HISTORY REVIEW (May 1, 
2021, 3:54PM), https://lawandhistoryreview.org/article/kanika-sharma-restitution-of-conjugal-rights-a-pernicious-
legal-transplant/. 
10 Dadaji Bhikaji v. Rukhmabai, ILR 9 Bom 529 1885. 
11 Kanika Sharma, Withholding Consent to Conjugal Relations within Child Marriages in Colonial India: Rukhmabai's 
Fight, 38 LAW AND HISTORY REVIEW 151, 24 (2020). 
12 Sudhir Chandra, Rukhmabai: Debate over Woman's Right to Her Person, 31 ECONOMIC AND POLITICAL WEEKLY 
2937, 10 (1996).  
13 Id. at 2937. 
14 Jeff Weintraub, THE THEORY AND POLITICS OF THE PUBLIC/PRIVATE DISTINCTION IN PUBLIC AND PRIVATE IN 

THOUGHT AND PRACTICE: PERSPECTIVES ON A GRAND DICHOTOMY, (University of Chicago Press,1999). 

https://lawandhistoryreview.org/article/kanika-sharma-restitution-of-conjugal-rights-a-pernicious-legal-transplant/
https://lawandhistoryreview.org/article/kanika-sharma-restitution-of-conjugal-rights-a-pernicious-legal-transplant/
https://lawandhistoryreview.org/article/kanika-sharma-restitution-of-conjugal-rights-a-pernicious-legal-transplant/
https://lawandhistoryreview.org/article/kanika-sharma-restitution-of-conjugal-rights-a-pernicious-legal-transplant/
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concerning the State and the latter constituting a civil society.15 The private space outlines 

the realm of personal intimacy within varying relationships that are to be guarded against 

public scrutiny or interference of values, which shall be excluded from the public realm.16 

The conception of the right to privacy17 was held to incorporate and protect the personal 

intimacies of the home, family, marriage, procreation and child rearing.18 

A BRIEF REVIEW OF RCR AMONG INDIAN PERSONAL LAWS 

The Indian soil has forever been diverse, multi-ethnic, and multi-religious. It has fabricated a country 

that celebrates unity in diversity. While categories of persons considered Hindus marry under HMA, 

1955, it also implemented under different personal laws. Christians are guided by the Indian Christian 

Marriage Act,1872 and the Parsi community adheres to the Parsi Marriage and Divorce Act, 1936. 

Further, Mahomedan Law provides that under such an instance wherein a wife ceases to cohabit 

with her husband without lawful cause, the husband may sue the wife in a Civil Court by filling the 

suit for restitution of his conjugal rights.19 However, the non-payment of prompt dower20 renders a 

valid defense against such a suit, provided the marriage has not been consummated.21 Among the 

range of defenses available, cruelty of the husband has been commonly invoked, under the 

circumstances whereby it is unsafe for the wife to the dominion of her husband.22 

As narrated in the preceding sections of this paper, the relief of restitution of conjugal rights is 

constructed as an equitable relief under the Hindu Law that requires equitable considerations. A 

Christian husband or wife is entitled to file a petition for restitution of conjugal rights under Section 

3223 of the Indian Divorce Act, 1869 (hereinafter referred to as IDA).24 What is interesting to note 

here is that this section is slightly contrasting to the Hindu Law studied above as under IDA, either 

party was entitled to file for such a decree. This remedy was not made exclusive to the aggrieved 

spouse. Section 32 IDA does not cast the burden of proof on the withdrawing party. 

A significantly modified essence of this remedy embodies under Section 3625 of The Parsi Marriage 

and Divorce Act, 1936. Although this provision is silent in determining upon which party the burden 

of proof rests. It stipulates that the cause of action arises out of the desertion or cessation 

cohabitation without lawful excuse by the husband or wife. A culmination of such diverse personal 

laws brings about the intricacy of the relief of granting a decree of restitution of conjugal rights.  

 
15 Don Slater, PUBLIC/PRIVATE IN CORE SOCIOLOGICAL DICHOTOMIES, (Chris Jenks ed., London: Sage Publications 
1998).  
16 Id. at 140.  
17 The Supreme Court of India held the Fundamental Right to privacy to be an emanation from Articles 19(a), (d) and 
21 of the Constitution in Govind v. State of Madhya Pradesh and Ors., AIR 1975 SC 1378. 
18 Govind v. State of Madhya Pradesh and Ors., AIR 1975 SC 1378.  
19 Moonshee Buzloor Ruheem v. Shumsoonnissa Begum, (1867) 11 M.I.A. 551.  
20 Mahr or Dower refers to the sum of money or property, constituting consideration of the marriage, which the wife 
is entitled to receive from the husband. See Mulla, Dinshah Fardunji, Principles of Mahomedan Law 154 (Bombay: 
Thacker & Company 1905). 
21 Abdul Kadir v. Salima and Ors. (1886) ILR 8 All. 149. 
22 Mulla, Dinshah Fardunji, PRINCIPLES OF MAHOMEDAN LAW (Bombay: Thacker & Company 1905). 
23 The Indian Divorce Act, 1869, §32, No. 4, Acts of Parliament, 1869 (India). 
24 Paluck Sharma, Restitution of Conjugal Rights: A Comparative Study Among Indian Personal Laws, INDIAN 

NATIONAL BAR ASSOCIATION (May 1, 2021, 3:04pm), https://www.indianbarassociation.org/restitution-of-conjugal-
right-a-comparative-study-among-indian-personal-laws/. 
25 The Parsi Marriage and Divorce Act, 1936, §36, No.3, Acts of Parliament,1936 (India). 

https://www.indianbarassociation.org/restitution-of-conjugal-right-a-comparative-study-among-indian-personal-laws/
https://www.indianbarassociation.org/restitution-of-conjugal-right-a-comparative-study-among-indian-personal-laws/
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CONTEMPORARY DEVELOPMENTS  

The Hon’ble Supreme Court of India referred to the case of Harvinder Kaur26 and reaffirmed the 

decision in Saroj Rani v Sudarshan Kumar (1984).27 Upholding the constitutional validity of Section 9 

of HMA, the Hon’ble court observed that the remedy stipulated under this section does not violate 

Article 13, 14, and 21 of the Constitution of India. A second issue raised in this case required the 

courts to interpret Order 21 of Rule 32 of Civil Procedure Code, 1973 with Section 9 of HMA. 

Wherein the disobedience of the decree of restoration of conjugal rights follows willful conduct, the 

court approbates attachment of property against such disobedience. 

The current law relating to the matrimonial relief of restitution of conjugal rights declares Section 9 

constitutionally valid. The popular view denotes that the purpose of such a decree shall be analyzed 

in its proper perspective by keeping in view the method of execution in cases of disobedience. If a 

decree of execution is still disobeyed, then courts resort to an attachment of her property. However, 

if there is no property, then the spouse may wait to do nothing and allow the guilty spouse to return 

within one year before filing for a decree of dissolution of marriage under Section 13(1A)28 of HMA.  

One of the endeavors of the Law Commission of India has been to protect and preserve the 

diverse plurality constituting the cultural and social fabric of the nation.29 In the Consultation 

Paper on Reform of Family Law,30 the Commission traced the discriminatory patterns and 

suggested a series of reforms aimed at limiting ambiguity while interpreting the applicability 

of such personal laws. On undertaking an analysis of the case laws and concerned provisions 

of statutes, in 2015, the Ministry of Women and Child Development placed their 

recommendations in the Report by High-Level Committee on Status of Women. In 

Independent India the Restitution of conjugal rights lack relevance and the existing 

matrimonial laws protect conjugal relations, by recognizing a denial of consummation as a 

ground for divorce.31 Hence, the Commission echoes the Committee's recommendation and 

suggests the deletion of Section 9 from the HMA, Section 22 of the SMA, and Section 32 

of IDA. 

It is imperative to spotlight the successful steps implemented towards establishing a slightly 

progressive trend within the Indian Legal system. As observed by J. Katju in Shanti Nigam v. Ramesh 

Chandra (1971),32 “the withdrawal from the husband’s society may be merely physical, with no 

intention to shun his company. So long as the wife does not cut herself from the husband, i.e., refuses 

to go, refuses his matrimonial rights, or refuses him to visit, the mere fact that she is herself working 

even contrary to the wishes of the husband, will not furnish a good ground for a decree of restitution. 

Mere refusal to the quit a job at the instance of the husband is not ground either.” 

In March 2019, public interest litigation against restitution of conjugal rights was presented before 

the Hon’ble Supreme Court of India. In Ojaswa Pathak v. Union of India (2019),33 the constitutionality 

 
26 Harvinder Kaur v. Harmander Singh Choudhry, AIR 1984 Delhi 66. 
27 Saroj Rani v. Sudarshan Kumar, 1985 SCR (1) 303. 
28 The Hindu Marriage Act,1955, §13(1A), No. 25, Acts of Parliament,1955 (India).  
29 LAW COMMISSION OF INDIA, Consultation Paper on Reform of Family Law (August, 2018). 
30 Id. 
31 Government of India, The Report by High Level Committee on Status of Women (Ministry of Women and Child 
Development, 2015). 
32 Shanti Nigam v. Ramesh Chandra, AIR 1971 All 567 
33 Ojaswa Pathak v. Union of India, W.P.(C) No. 250/2019 PIL-W.  
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of the remedy of restitution of conjugal rights across multiple matrimonial laws was challenged. The 

petitioners in an interview stated that “the state has no legitimate or compelling interest in enforcing 

companionship and cohabitation as an aid to prevent the break-up of marriage because genuine 

desire between two couples can never be negotiated let alone enforced through a court of law… and 

this is an enabler for domestic and sexual abuse of a woman if she complies with the RCR decree to 

cohabit with her husband.”34 

CONCLUSION 

The socio-religious fabric of the Indian society has undergone a series of successful attempts 

examined above ensued in breaking the pull of such inequitable practices. The law concerning the 

matrimonial relief of RCR in the Indian Context is inconsistent with the changing times – an 

anathema to human rights. The private interest of an individual’s sexual autonomy and dignity is 

positioned below other external concerns, such as societal morality or unbalanced cultural practices. 

It is reasonable to argue that there exists no cogent interest of the State to interfere in the matters of 

private domestic relations. Over the years, this legal provision has been utilized as a weapon directed 

at confining parties to matrimonial unions parties against their will. While aiming to protect society 

from denigrating, it fails to account for the criteria that the final judgment shall boldly feature the 

decision of the parties whether or not to continue with their matrimony, rather than unwillingly obey 

the decree of restitution of conjugal rights. The dynamic nature of the law ought to factor in that the 

current legal provisions of RCR operate as a retaliatory weapon rather than a remedy.  
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THE CORPORATE PLAINTIFF AND THE DOORMAT 

DEFENDANT: A DIVE INTO FRIVOLOUS LITIGATION AND 
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ABSTRACT 

Corporate legal action against public criticism has always been an unfortunate result of 

India’s laws against defamation, particularly in the civil sense. The country has seen a rise 

in frivolous litigation, popularly termed as SLAPP suits or Strategic Lawsuits Against 

Public Participation. This paper aims to address the consequences of those legal proceedings 

and analyse the effects of such on those, often journalists and media houses, that bear the 

brunt of corporate weight-throwing. Using specific cases and examples, the author would 

like to demonstrate how the simple fact that the courts do not impose any liability on the 

defendants named in such suits is not enough to hinder catastrophic financial and social 

losses that plague the defendant(s). The lack of liability also amounts to the implicit 

discouragement of vocal disapproval. The author would then postulate that to allay the 

threat to public participation in the discourse, guidelines that explicitly focus on SLAPP 

suits must be developed, further providing suggestions for the same. 

Keywords: SLAPP Suits, Lawsuits, Corporate Law, Civil cases. 
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THE DEFICIENCIES OF DEFAMATION 

Defamation refers to ‘statements made with the express aim of injuring a person(s)’ reputation in the 

eyes of “right-thinking”1 individuals’. Since this paper refers almost exclusively to media houses 

as defendants, the primary focus will be on the published, permanent form of defamation, 

known as libel, which is an infringement of a right in and of itself; no damages must be 

proven to maintain an action.2 There is no need to prove intention in the civil sense of 

defamation, unlike in criminal defamation.  

There are problems with the current defamation law. The root of the issue can be traced 

back to the rule established by Subramaniam Swamy v. Union of India (2016)3that the right to 

free speech, as stated in Article 194 of the Constitution and the right to reputation as 

interpreted from Article 215 must be balanced. Current libel provisions prioritize the latter. 

Obscurity in defamation laws means that powerful groups are increasingly able to use the 

legal apparatus to intimidate and silence their critics. 

SLAPP- ED BY THE BIGWIGS; THE PERVASIVE SILENCING OF OUR 

NATION’S WRITERS 

SLAPP (Strategic Lawsuits Against Public Participation) is a popular term used to describe 

a suit filed with the primary goal of discouraging a defendant from participating in public 

criticism or commentary,6 evidently lacking a course of action. It is worth noting that 

occasionally, cases that could potentially be characterised as a SLAPP suit are justifiable, 

protecting organisations or public figures from frivolous cases. The objective is to ensure 

that members of the public understand that there is a hefty price to pay for speaking out7; 

the looming threat of hundreds of crores in damages (often unsubstantiated and meant 

purely to intimidate the defendant into silence,8 the financial losses involved in addressing 

legal notices and court proceedings and the unquantifiable mental distress litigation so often 

causes. In India, the primary victims of such suits tend to be media houses and writers, two 

entities significantly less powerful than that of the conglomerates that tend to drag them to 

the legal guillotine.  

FRIVOLOUS CASES; A DEMONSTRATION OF THE PROBLEM 

There have been many cases in India that one could conceivably call SLAPP suits based on 

the criteria. M/s Crop Care Federation of India v. Rajasthan PatrikaPvt. Ltd. (2009)9 was one of 

the first to gain traction, that involved the plaintiff alleging defamation caused by critical 

 
1 Ratanlal & Dhirajlal, THE LAW OF TORTS 306 (26th ed. 2010). 
2 Id. at 307.  
3 Subramaniam Swamy v. Union of India, 2016 (7) SCC 221. 
4 INDIA CONST. art. 19, cl. 1(a). 
5 INDIA CONST. art. 21. 
6 George W. Pring, SLAPPs: Strategic Lawsuits against Public Participation, 7(1) PACE ENVTL. L. REV. 1, 2 (1989). 
7 Id. at 6. 
8 Malcolm Katrak, Curbing Free Speech: Strategic Lawsuits against Public Participation in India, 7(1) C.U.L.J. 27, 35 (2018). 
9 Crop. Care Federation of India v. Rajasthan Patrika (Pvt.) Ltd. and Ors. MANU/DE/3251/2009. 
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articles, regarding pesticide levels published in the Rajasthan Patrika and claiming damages 

of rupees fifty lakhs.  

More recently, in 2015, the NSE filed for an injunction against Money life Media regarding 

the publication of a whistle-blower’s letter that outlined certain illicit practices to the tune 

of rupees hundred crores10. 

These two cases have a commonality; the courts in both cases acknowledged the baseless 

nature of the claims at hand and reprimanded the plaintiffs for stifling the freedom of the 

press through pointless litigation. The Bombay High Court in the latter, ordered  NSE to 

pay a sum of rupees fifty lakhs as penalty and around rupees one lakh to the two founders 

of Money life11. There seems to be no legal damages or injury suffered by the defendants, so 

what appears to be the problem?  

One must note that in such cases, the intention is never actually to seek compensation for 

an injury to the plaintiff; it is to harass the defendant by purposefully making the legal 

process as difficult as possible and imposing undue financial hardship on the defendants. 

Merely filing a legal notice has become a weapon. The aim is to have a “chilling effect”12 on 

the recipients of such legal notices. For example, the director of IIPM filed a 50-crore 

defamation suit against the defendant for running an article outlining Director Arindam 

Chaudhari’s questionable practices that lead him to his fortune. The plaintiff filed several 

lawsuits in multiple jurisdictions with insufficient reasoning.13 The goal here is to trap the 

defendant in a legal battle until they yield by way of issuing public apologies, rescinding their 

pieces, or resigning from their post-all-together as in the case of Paranjoy Guha Thakurta, 

the former editor of Economic and Political Weekly14. This all goes to show that SLAPP 

suits have consequences wider than damages paid and reputations sullied.  

THE PATH TO CLARITY: SUGGESTIONS AND SOLUTIONS 

Some may argue that a defendant named in such a wrongful suit may counter-sue under 

malicious prosecution. Put briefly, malicious prosecution is a kind of intentional tort, 

consisting of the pursual of legal action with no justifiable cause which is then dismissed in 

favour of the victim of the alleged tort. To successfully argue a case for malicious 

prosecution, it must be proven that malice against the defendant was a primary reason as to 

why proceedings were carried out, followed by the termination of proceedings favoring the 

plaintiff.15 However, in these cases, the defendant/s named are so embroiled in legal turmoil 

that lengthening that process is counter intuitive. For example, in the aforementioned IIPM 

 
10 National Stock Exchange of India Limited vs. Moneywise Media Private Limited and Ors. (2015) SCC Online Bom. 
4790 
11 Id.at 10.  
12 Katrak, supra note 9. 
13 Mahesh Peri, How We Defeated IIPM’s Campaign to Silence the Truth With Defamation Laws, HUFFINGTON POST, 
Sept. 27, 2016 URL: https://www.huffingtonpost.in/mahesh-peri/how-we-defeated-iipms-campaign-to-silence-the-
truth-with-defama_a_21479940/. 
14 Staff Reporter, Paranjoy Guha Thakurta Quits as EPW Editor, THE HINDU, JULY 19, 2017 URL: 
https://www.thehindu.com/news/national/paranjoy-guha-thakurta-quits-as-epw-editor/article19302912.ece.  
15 Ratanlal & Dhirajlal, THE LAW OF TORTS 380 (26th ed. 2010). 

https://www.huffingtonpost.in/mahesh-peri/how-we-defeated-iipms-campaign-to-silence-the-truth-with-defama_a_21479940/
https://www.huffingtonpost.in/mahesh-peri/how-we-defeated-iipms-campaign-to-silence-the-truth-with-defama_a_21479940/
https://www.thehindu.com/news/national/paranjoy-guha-thakurta-quits-as-epw-editor/article19302912.ece
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case against the Caravan, seven years had passed (2011-2018) before the Delhi High Court 

passed an ex-parte order allowing for the re-publication of the initial cover story against 

Chaudhery.16 It has also been observed that proceedings often do not occur at all or do not 

place any legal sanction upon the defendant17. Hence, the suit is outside the purview of 

malicious prosecution.  

The first step to solve this problem is to develop a legally accepted definition of a SLAPP 

suit into the Indian legal framework and recognizing that the current procedure fails to 

address the consequences of such cases. Further, there must be the introduction of targeted 

legislation perhaps in the form of a special motion, inspired by Californian legislation that 

has introduced a motion that arises from infringement upon an “act in furtherance of person’s 

right of petition or free speech under the United States or California Constitution in connection with a public 

issue.”18While courts do impose fines on plaintiffs, where malicious litigation is found, this 

fine imposition must be codified and followed as a strict precedence. Before the filing of 

any legal notice or claim, the plaintiff must show the damage to reputation and display a 

cause of action, without which, they will be subjected to a hefty penalty.19 Finally, there 

should be indemnification clauses20 protecting against liability incurred by anything 

published under the course of employment at the media house, assuming the defence and 

bearing the cost of such.  

A DENOUEMENT 

This paper has established many severe consequences of SLAPP suits and how they often 

escape the ambit of current law. These suits, and many other  frivolous litigations that 

actively works to silence critics, has no place in India, and also the world’s largest democracy. 

Journalists must be allowed to do their jobs in peace, unhindered by corporate powerhouses 

that currently have the ability to use their bottomless financial resources as a metaphorical 

gag. In this vein, to protect free speech and encourage wider input in matters of public 

interest, lawmakers must be encouraged to rework the current defamation procedure, 

preventing the legal system's continued weaponization.       
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16 The Caravan Editors and Publishers, Delhi High Court Vacates Injunction Against The Caravan's IIPM Cover Story; The 
Magazine Re-Publishes It, THE CARAVAN, https://caravanmagazine.in/vantage/delhi-high-court-vacates-injunction-
caravans-iipm-cover-story. 
17 Malcolm Katrak, Curbing Free Speech: Strategic Lawsuits against Public Participation in India, 7(1) C.U.L.J. 30, 41 (2018). 
18 CAL. CIV. PROC. CODE § 425.16 (West 2004 & Supp. 2006). 
19 supra note 16.  
20 John R. Collins & Denis Dugan, Indemnification Contracts - Some Suggested Problems and Possible Solutions, 50 MARQ. L. 
REV. 77, 86 (1966). 
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