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ABSTRACT 
Article 15 of the Indian Constitution aims at creating an equal society. It lays down 
grounds on which it believes that there is unreasonable differentiation and looks 
into preventing discrimination on those grounds. Amongst other grounds, it 
prohibits discrimination based on one’s ‘sex’ and not ‘gender’. The usage of ‘sex’ 
refers to the biological difference between men and women and Article 15 only 
protects them from inequality.  

 
This paper argues that in Article 15, the term ‘gender’ should be used while talking 
about discrimination because the transgender community is one of the worst-hit 
communities due to the societal norms that do not look at the world with an 
inclusive lens. To make the Constitution a progressive document,  justice and 
equality should no longer be delivered on the whims of privileged men who have 
a predominant role to play in the making of law and order. Though India did take 
a step further with the NALSA judgment, its implementation in society is limited. 
Thus, the first step of emancipation for the non-binary in India has to be an 
amendment in Article 15 of the Constitution. We prove this by bringing in 
examples of various Constitutions around the world like that of Argentina, 
Ecuador, Bolivia and more. 
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INTRODUCTION 
 

“My clothes drop when I want them to drop, and most certainly, they do not drop for someone 
to determine whether my gender identity matches with what my biological body says because 
I want to help the society as much as I can, but for that to happen, I need to live a life of 
dignity,” said Trinetra Haldar, a Transgender activist while talking about the lack of equality 
that prevails in the society for the LGBTQ community. This statement catches the essence of 
what the paper aims to discuss: Article 15’s failure to grant equality among all the genders of 
the spectrum due to its usage of “Sex” instead of “Gender” which reflects it to be a remnant of 
Colonial beliefs of Homosexuality, coloured with a regressive dye of a bygone period. 
 

Article 151 of the Indian Constitution lays down the principle of equality in India, and 
it does so by putting forth various grounds such as caste, religion, sex and place of birth – 
through which individuals are discriminated and those grounds are practiced to set principles 
that invalidate and makes them unlawful. Among other essential grounds, the word “Sex” was 
used by the makers of the Constitution to make sure that there is no discrimination against any 
man or a woman, solely based on their biological sex. However, this understanding of sex is 
no longer inclusive of various other sexual orientations that people identify with.  
 

I. Constitutional Adjudication Relevant to the Transgender Community 
More than half a century later to when the Indian Constitution was brought into force, the legal 
position of the transgender community has been highlighted through certain landmark 
judgments. One of the most significant ones is the case of the National Legal Services Authority 
vs. Union of India2.  
 

The Court spoke of how ‘sex’ essentially constituted of biological characteristics 
including one’s genitals, chromosomes and secondary sexual features. At the same time 
‘gender’ “includes one’s self-image, the deep psychological or emotional sense of sexual 
identity and character.”3 National Legal Services Authority vs. Union of India was the first case 
that recognized the transgender community as the third ‘gender’ and the differences between 
the terms – ‘sex’ and ‘gender’. Shri Raju Ramachandran described to the Court how, people of 
the transgender community are not recognized as either male or female, which makes them a 
disadvantaged group that does not receive the rights and privileges that men and women get 
owing to their sex.  
 

Citing various philosophers in the judgement, the Court said that when Locke and Kant 
talked about justice and equality, they spoke for influential and rich men, but the times have 
changed and so have ideologies. Now, social justice does not only limit itself from ink to paper 

 
1 INDIAN CONST. art. 15, cl. 1. 
2 (2014) 5 SCC 438. 
3 National Legal Services Authority vs. Union of India, A.I.R. 2014 SC 1863. 
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but expresses the soul of the Constitution, the preamble and the directive principles into action, 
which should be able enough to bring under its purview, the rights of the other genders.4 
 

The Court held that the Hijras and eunuchs be treated as “third gender” for safeguarding 
their fundamental rights and also giving the transgender people the right of self-identification 
among other rights to alleviate their distress in the society and asked the government to take 
action on these rights in 6 months.5 
 

Another judgment that reconstructed the perspective of homosexuality in India is 
Navtej Singh Johar vs. Union of India in which the Court held that it is a violation of 
fundamental rights, to make consensual homosexual sex an offence. Thus, it decriminalized 
intercourse between consenting adults of the same sex and amended section 377 so that it 
doesn’t draw a wall between innocent people and their rights to article 21, 14 and 15 that are 
guaranteed by the Constitution. 6  This judgment holds a great deal of significance and 
normalizes the existence and activities of various genders in India. The judgment that genuinely 
signified the essence of equality towards every community was that of Naz Foundation vs. 
Govt. of NCT of Delhi where the Court said, “If there is one feature that is the underlying theme 
of our constitution, it is ‘inclusiveness’ which has been ingrained in the minds of the people 
from generations, which promises a role to everyone in the society and promises a life of 
dignity to everyone.” 7  By laying down principles of equality, the Court, in this case, 
emphasized on the fact that the Indian law must move forward from the “popular 
misconceptions” of the LGBTQs and work towards removal of discrimination.8  
 

Lastly, a landmark judgement that aims at facilitating the lives of non-binary9 people is 
the Puttaswamy v Union of India. This case was successful and celebrated for bringing in the 
right to privacy as a fundamental right to all the citizens of the country by the concurring 
opinions of the judges in this case which recognized that this right “includes autonomy over 
personal decisions, bodily integrity as well as the protection of personal information.”10  
 

II. Need for Constitutional Amendments despite the Supreme Court’s 
interchangeable usage of the words – ‘sex’ and ‘gender’ 

While in cases like National Legal Services Authority vs. Union of India11, Naz Foundation vs. 
Union of India 12  and Puttaswamy vs. Union of India 13  the word ‘sex’ has been used 
interchangeably with ‘gender’ and Article 15 is used to provide the right to equality to the 

 
4 NALSA, supra note 2.  
5 Id. 
6 Navtej Singh Johar vs. Union of India, A.I.R. 2018 SC 4321. 
7 Naz Foundation vs. Govt. of NCT of Delhi, (2009) 160 Delhi Law Times 277 (India). 
8 Id. 
9 "Non-binary" is a general term that encompasses those whose identities fall outside or between the identities of 
men and women. 
10  Puttaswamy v. India, Global Freedom of Expression, UNIVERSITY OF COLOMBIA (Apr 24, 2020),   
globalfreedomofexpression.columbia.edu/cases/puttaswamy-v-india/. 
11 NALSA, supra note 2. 
12 Naz, supra note 6. 
13 Puttaswamy vs. Union of India, (2017) WP (Civil) No. 494 of 2012 (India). 
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transgender community, the same is far from being achieved at the ground level. This 
paper demonstrates why it is an important prerequisite to implementing sociological changes 
to give representation to the community identifying with 'genders,' explicitly in the 
Constitution. 

 
1. The inherent problems within the Transgender Persons (Protection of Rights) Act, 

2019 
There has not been much conversation among the members of the Constituent Assembly 
concerning the conceptual differences between the terms ‘sex’ and ‘gender.’ One of the first 
times that such a difference was recognized was in the National Legal Services Authority vs. 
Union of India. While the judgment seemed like a success for the community, the events 
following it in the legislature have been questionable. What succeeded this judgment were 
massive debates in public regarding the rights of the transgender community between the 
transgender activists, lawmakers and the Ministry of Social Justice and Empowerment. Such 
debates ultimately gave rise to several bills leading to the Transgender Persons (Protection of 
Rights) Act, 201914 which is criticized heavily.  

 
One of the significant points of contention was that the bills preceding the Act did not 

honor the rights of the transgender community to determine their own identity. Chapter 3 of 
The Transgender Persons (Protection of Rights) Bill, 2016 insisted on the “application for the 
certificate of identity” under Section 5 along with a tedious district screening process. Such a 
procedure goes against the essence of the dignity of self-identification provided in the National 
Legal Services Authority vs. Union of India.15 The same criticism was made towards the 2018 
bill, which expected one to go to a District Magistrate who would provide the certificate 
approving an individual’s identity. Exceptions such as these create a clear demarcation between 
those who identify with a particular ‘sex’ as compared to a ‘gender,’ denying an equal status 
of a citizen to the transgender community. Gee Iman Semmalar, a transgender activist from 
Sampoorna India16 said that this is in contravention to the NALSA judgment as well as the 
Puttaswamy judgment regarding the privacy of self-identity. He also expressed his distress 
saying that a trans card prescribed by a Magistrate should not be determining his gender.17  

 
However, despite several such criticisms, the proposed amendments were not taken into 

account and the Transgender Persons (Protection of Rights) Act, 2019 was passed along with 
the requirement of submitting documents to the District Magistrate as per Section 5 and Section 
6 of the Act18, despite the mass appeal against it. Aditya B. from the Transgender Welfare 
Equity and Empowerment Trust (TWEET) said that this was a way of forcing the ‘gender 
binary’ by the government upon individuals from the community and thus adding to positive 

 
14 Transgender Persons (Protection of Rights) Act, 2019.  
15 Justin Jos, Limiting Gender Variance – Critical Reflections on the Transgender Persons Bill, ECONOMIC & 
POLITICAL WEEKLY 21, 21-23 (2017). 
16 A network of trans, intersex and gender-variant people from all over India. 
17 Sanyukta Dharmadhikari & Sharanya Gopinath, Equal to Killing us: Why India’s Transgender Community is 
Rejecting the Trans Bill, THE NEWS MINUTE (Apr 8, 2020), https://www.thenewsminute. com/article/equal-
killing-us-why-indias-transgender-community-rejecting-trans-bill-93579.  
18 Transgender Persons Act, 2019, supra note 12 at § 5 and § 6. 
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discrimination towards the community. Transgender activist Anirudh Gupta expressed that out 
of more than 100 of the amendments only 27 were incorporated in the 2019 Act trying to 
‘correct’ transgender people depriving them of their human rights.19 Disregard like this only 
arises out of notions of inequality.  
 
Lack of Transgender Representation throughout Indian Statutes 
There is also a significant lack of representation of the transgender community when it comes 
to getting remedies in criminal law concerning sexual assault and violence. Neither are they 
represented in criminal law where sexual assault is incorporated as that where the victim is 
defined as a ‘woman,’ nor are they included in the Protection of Women from Domestic 
Violence Act, 2006, despite them facing immeasurable family and partner domestic violence.20 
Section 18 of the Transgender Persons (Protection of Rights) Act, 2019 talks of the offences 
and penalties for abuse against any member of the transgender community. Clause (d) specifies 
that any physical or sexual abuse shall be punishable with imprisonment for a term which may 
extend to two years with a fine.21 In contrast, rape in the Indian Penal Code against women is 
punishable for a term not less than ten years and can exceed imprisonment for life with a fine.22 
Such a distinct and heavy contrast makes it clear that principles of equality have not yet been 
imbibed by society nor in the law. 

 
2. Widespread Prevalent Discrimination against the Transgender Community amongst 

State Executives 
Another instance which exemplified how the 2014 judgment did not lead to the conferment of 
rights due to the non-compliance of principles of equality as under Article 15 was brought up 
in the lack of employment of the transgender communities in the State executive machinery. 
In 2017, the Chhattisgarh police force started taking in applications from the transgender 
community because of the efforts of various activist groups that emphasized police jobs as a 
step towards dignity. While it seemed like this was a step forward by the community, such a 
procedure was fraught with difficulties. Starting from the questions being inconsistent with the 
material they studied to the government enforcing numerous delays in the results, the intention 
was to make sure the community does not get its representation in the police force was clear. 
Activists tried their best to overcome these difficulties by citing the 2014 Supreme Court 
rulings23 to the officials but were unsuccessful in their venture. Hence, the explicit biases 
within the State mechanism despite the precedence directing equality towards the community 
was evident. This portrayed the ineffectiveness of the judgment declaring the transgender 
community as equal recipients of Article 15.24    

 
19 Reema Gowalia, Has the Transgender Bill 2019 failed to strike a chord with the community, TIMES OF INDIA 
(Apr. 07, 2020), https://timesofindia.indiatimes.com/city/bengaluru/has-the-transgender-bill-2019-failed-to-
strike-a-chord-with-the-community/articleshow/70643015.cms.  
20 SUSAN STRYKER, TRANSGENDER HISTORY, (2 ed. Berkeley Seal Press 2017). 
21 Transgender Persons Act, 2019, supra note 12 at § 18.  
22 Indian Penal Code, 1860, § 376.  
23 NALSA, supra note 2. 
24 Kai Schultz, A Drive to Recruit Transgender Police in India Raised Hopes – Then Dashed Them, THE NEW   
YORK TIMES (Apr. 02, 2020), https://www.nytimes.com/2019/09/10/world/asia/india-transgender-
police.html#:~:text=the%20main%20story,A%20Drive%20to%20Recruit%20Transgender%20Police,Raised%2
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Instances such as this highlight the real progress that has been made by the legislature 

towards the transgender community. Transgender rights are far from being achieved despite 
the Courts recognizing them within Article 15’s definition of ‘sex’. The Court in Naz 
Foundation voices the theme of the Indian Constitution. It says that the Indian Constitution 
rests on values of “inclusiveness” and that such was the “spirit behind the Resolution of which 
Nehru spoke so passionately”. It further goes on to say that “discrimination is the antithesis to 
equality and that it is the recognition of equality which will foster the dignity of every 
individual.”25  This paper tries to argue the same stating that, only when the transgender 
community is notably recognized as recipients of equality under Article 15, will a societal 
revolution be possible.  Such a recognition of equality can be achieved when the transgender 
community is represented in the equality clause of the Constitution and given their right to be 
represented. The term ‘sex’ does not give recognition to the existence of a third category of 
‘gender,’ that the transgender community belongs to, according to the National Legal Services 
Authority vs. Union of India. 

 
The above judgement itself has put forth the grievances of various people from the 

transgender community along with their first-hand experience including that of one, Laxmi 
Narayan Tripathy who said that it was clear to her that the lack of identity given to the non-
binary conforming community by the State has “resulted in the violation of most of the 
fundamental rights guaranteed to them under the Constitution of India.”26  Feedbacks and 
reflections such as these make it clear that despite the seemingly inclusive stance of the 
legislature on the transgender community, the practical reality is far from the notion of 
inclusiveness. 
 
3. Benefits arising from giving Explicit Recognition to the Transgender Community in 

the Constitution 
The World Policy Centre in its article regarding the various constitutions around the world 
analyzing the protection of the equal rights of gender identities further analyzed through 
various cases that addressing discrimination within the various constitutional rights conferred 
within the Constitution of the country helps in effecting “broad societal change.” 27  This 
essentially means that giving those who are generally discriminated against representation in 
the Constitution can be beneficial. Considering the kind of repercussions that the bill along 
with the general pre-existing stigmas might generate, arguing that giving them representation 
in the Constitution will help to hold such laws and discriminatory acts as unconstitutional and 
generate the right kind of societal change. It would amount to a step towards helping them 
achieve their equal representation in the society since the current landmark judgments while 
highlighting key issues, have not impacted them as adequately as required. This was also an 

 
0Hopes%20%E2%80%94%20Then%20Dashed%20Them&text=RAIPUR%2C%20India%20%E2%80%94%20
Nearly%20two%20years,to%20recruit%20transgender%20police%20officers. 
25 Naz, supra note 6. 
26 NALSA supra note 2. 
27 Amy Raub, et al.,  Protection of Equal Rights Across Sexual Orientation and Gender Identity: An Analysis of 
193 National Constitutions, 28  YALE JOURNAL OF LAW AND FEMINISM 149, 149-169 (2017). 
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essential factor put forth in the National Legal Services Authority vs. Union of India where the 
Court directed the government to recognize the ‘third gender’ legally. Hence, adding a clause 
adhering to ‘gender’ equality in the Article to give the ‘third gender’ supports such a view. 

Considering we are entering a decade where there is enough information regarding the 
difference between the terms –‘sex’ and ‘gender’, along with enough data to substantiate 
reasoning regarding the difficulties the community is fraught with, it is high time the Indian 
Constitution embraces ‘inclusiveness’ by giving representation to undermined communities 
and to give recognition to their grievances.  

 
4. Transgender Representation around the Globe and its effects 
We could look into the way constitutions around the world have constructed their constitutional 
provisions and how they have included the transgender community to see how an inclusive 
provision must be constructed. 

 
Inclusive Constitutions framed by various Countries 
In Argentina, the law regarding the recognition of the transgender community is addressed 
through the ‘Gender Identity Act, 2012.’ This Act was heavily appreciated for its definitions 
of gender identity and its positive action in shifting the procedure from the Court determining 
system of identification to one which coincides with a more liberal and tactful system. 
According to Laura Giosa in her paper, ‘The Legal Status of Transsexual and Transgender 
Persons,’ the nature of the Constitution of Argentina was a precursor to a revolutionary and 
progressive Gender Identity Act in their country.28  Article 19 of the Argentine Constitution29 
embraces one’s ‘private personal’ acts, declaring that one’s privacy is something that cannot 
be adjudicated over by a Court. Such an instance shows the kind of impact the Constitution of 
a country can have on its legislation, leading to liberal and non-invasive Acts like the Gender 
Identity Act, unlike the ones in India as mentioned above. The Preamble of the United 
Kingdom30 itself talks of the eradication of economic and social discrimination based on race, 
colour, creed and ‘gender.’ It chooses to leave out the term ‘sex’ and mention ‘gender’ to begin 
with. Further, keeping in mind the prevailing monarchy in the country, Article 34 of the 
Constitution emphasizes that ‘gender’ and religion would not be determinants of succeeding to 
the Head of the State. Considering the kind of importance given to the monarchy in the country, 
emphasizing ‘gender’ not being a determinant could have a broad social impact. 31 
Constitutions such as that of Ecuador32 and Bolivia33 are on similar lines where they give the 
explicit right of equality when emphasizing that there shall be no discrimination on the grounds 
of ‘sex,’ ‘gender identity,’ and ‘sexual orientation’ amidst other factors. 

 
 
 

 
28  Laura María Giosa, et al., Argentina, in THE LEGAL STATUS OF TRANSSEXUAL AND TRANSGENDER 
PERSONS 571–584 (Jens M. Scherpe ed., 2015). 
29 ARGENTINA CONST. art 19. 
30 UK CONST. preamble.  
31 Id. at art 34. 
32 ECUADOR CONST. art 11, cl. 2.  
33 BOLIVIA CONST. art 8.  



SYIN & SERN LAW REVIEW     Page 8 of 9 
 

SYIN & SERN LAW REVIEW                                                                                                                     VOLUME 1- ISSUE 1 

a. The social implications of Transgender Recognition in Constitutions  
The World Policy Center, while comparing the various constitutions around the world and 
analyzing their stance on gender identity noticed that, while sub-national laws and precedents 
play an essential role in considering the fundamental rights of the transgender community, the 
“symbolic and practical weight of constitutional protections makes them powerful legal tools 
for advancing equality in practice.” It is noticed that weightage given to Constitutions are 
heavier than judgments during legal battles which helped in striking down discriminatory Acts 
like Peru’s ‘Military Justice Code’ or Colombia’s requirements to exercise the ‘Teaching 
Profession’ – both of which seemed to be discriminatory to people with a specific sexual 
orientation or belonging to the transgender community.34 Similarly, adding a clause referring 
to the transgender community in Article 14 of the Constitution can help check discriminatory 
measures and laws leading to the broad social impact the country truly hopes to achieve. This 
emphasizes that recognizing discrimination and looking to mitigate it in the Constitutional 
rights itself, affects parity and social amicability amongst communities and “affect broad 
societal change.”35 Considering the rights of the transgender community in India are far from 
being imposed in practice, as discussed above, recognizing their right in the  Constitution can 
be a step forward to their equal status in the community. Hence, this paper suggests that giving 
representation to the transgender community within the Constitution is necessary and 
unavoidable.  

Among many other fundamental rights that are promised by the Constitution, the right 
to equality serves as a foundation to all of them because equality and freedom to express one’s 
true self, as said by Nelson Mandela, is the life and blood of any democracy. To put the non-
binary on the same pedestal as others, the first step has to be an amendment that aims at 
redefining the grounds for equality, so that when a non-binary person picks up the Constitution, 
they, like the rest of the citizens, can point towards Article 15 and find representation. 

 
RECOMMENDATION FOR THE EQUALITY CLAUSE IN THE 

CONSTITUTION 
 

The paper suggests that clause 1 and 2 of Article 15 can be amended to include: 
 

“Article 15- Prohibition of discrimination on the grounds of religion, race, caste, sex, 
GENDER IDENTITY or place of birth 
 
(1) The State shall not discriminate against any citizen on grounds only of religion, race, caste, 

sex, GENDER IDENTITY, place of birth, or any of them 
(2) No citizen shall, on grounds only of religion, race, caste, sex, GENDER IDENTITY, place 

of birth or any of them, be subject to any disability, liability, restriction, or condition 
concerning 

(a) access to shops, public restaurants, hotels and palaces of public entertainment; or 

 
34 Supra note 24 at 161. 
35 Id. 
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(b) the use of wells, tanks, bathing ghats, roads and places of public resort maintained wholly 
or partly out of State funds or dedicated to the use of the general public” ; 

 
Furthermore, it embodies the true sense of what equality and representation are and 

constitutes the Indian Constitution. This inclusive document sets a precedent for its citizens 
and other nations. Probably the Act for Transgender Persons is still insufficient because it fails 
to lay down a skeleton in respect of a variety of the other related rights, such as marriage rights, 
adoption rights, rights of maternity which is a missed opportunity to be comprehensive. Too 
many obligations to the 'appropriate government' have been left to the Transgender Persons 
Act. How high the priority is to ensure that all these obligations are met timely will have to be 
taken into consideration, leaving transsexuals at the behest of the framework, so that the 
advantages under the Transgender Person Act are effectively implemented. 
  

 
 


